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INDEX OF ABBREVIATIONS USED TO REFER TO COURT DECISIONS AND
PLEADINGS IN THIS CASE

CA Decision of the United States Court of Appeals for the
District of Columbia Circuit on Microsoft’s appeal from the
Final Judgment. United States v. Microsoft Corp.,
253 F.3d 34 (D.C. Cir. 2001) (en banc).

CIS Competitive Impact Statement, filed by the Department of
Justice in United States v. Microsoft Corp., Nos. 98-1232,
98-1233 (CKK). 66 F.R. 59492 (Nov. 28, 2001).

D.Ct. CL Conclusions of Law entered by the District Court on April 3,
2000. United States v. Microsoft Corp.,
87 F. Supp.2d 30 (D.D.C. 2000).

D.Ct. at Findings of Fact entered by the District Court on November
5, 1999. United States v. Microsoft Corp.,
84 F. Supp.2d 9 (D.D.C. 1999).

Feiten Decl. Declaration of Edward Felten in support of Plaintiffs’
Memorandum in Support of Proposed Final Judgment, filed
in the District Court on April 28, 2000 (corrected
May 2, 2000).

Final Judgment Final Judgment, entered by the District Court on June 7.
2000. United States v. Microsoft Corp.,
97 F. Supp. 2d 59, 64-74 (D.D.C. 2000).

Gov’t CA Brief Brief for Appellees United States and the State Plaintiffs,
filed in the Court of Appeals for the District of Columbia
Circuit on February 9, 2001.

Gov’t D.Cr. Memo Plaintiffs’ Memorandum in Support of Proposed Final
Judgment, filed in the District Court on April 28, 2000
(corrected May 2, 2000).

Gov’'t D.Ct. Reply Memo  Plaintiffs’ Reply Memorandum in Support of Proposed Final
Judgment, filed in the District Court on May 17, 2000.

Gov’t D.Ct. Sum. Resp. Plaintiffs’ Summary Response to Microsoft’s Comments on
Revised Proposed Final Judgment, filed in the District Court
on June 5, 2000.
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on May 26, 2000.

Romer Decl. Declaration of Paul M. Romer, in support of Plaintiffs’
Memorandum in Support of Proposed Final Judgment, filed
in the District Court on April 28, 2000 (corrected
May 2, 2000).

RPFJ Revised Proposed Final Judgment. The proposed settlement
entered into by the government and the Settling States with
Microsoft, filed in the District Court on November 15, 2001.

Shapiro Decl. Declaration of Carl Shapiro in support of Plaintiffs’
Memorandum in Suppert of Proposed Final Judgment, filed
i the District Court on April 28, 2000 {corrected
May 2, 2000).
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SBC Communications Inc. (“SBC”) respectfully submits the following comments
pursuant to Sections 2(b) and 2(d) of the Antitrust Procedures and Penalties Act, 15 U.S.C.
§ 16(b)-(h), relating to the revised proposed Final Judgment that was agreed to on
November 6, 2001, by the United States and certain state plaintiffs in these actions on the one
hand, and defendant Microsoft Corporation (“Microsoft”) on the other (the “proposed

settlement”).

L INTRODUCTION

The history of Sherman Act enforcement has witnessed few unlawful monopolies as
durable, resilient and exclusionary as Microsoft’s. This much is clear from the trial record,
the District Court’s monopoly maintenance findings and the Court of Appeals’ affirmance.
Far from providing reassurance that changes in technology will end Microsoft’s stranglehold -
over operating system and middleware competition, or that the company’s monopoly will be
subject 1o serious competitive pressures when the proposed settlement’s five-year term
expires, the record demonstrates the exact opposite. Microsoft’s continuing ability to
commingle its browser and operating system, which the settlement ignores, leaves Microsoft
with the incentive and ability not only to destroy traditional middleware threats to its
operating system monopoly, but also to exercise anticompetitive control over the Internet,
where server networks currently not dependent on Windows pose the greatest threat to the
Microsoft monopoly.

The consequences of failing to restrain an ever-expanding Microsoft operating system
monopoly -- now at over 95% market share -- do not, however, fall solely upon software
producers whose competitive assaults might erode that overwhelming market domination.

Nothing in the proposed settlement would stop the threat that Microsoft’s adjudicated and
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unlawfully-maintained monopoly poses to the very heart of consumer choice in the American
economy. The settlement ignores Microsoft’s ability to effectively destroy free consumer
choice among the far greater array of businesses that use electronic means of communication
-- such as telecommunications services (local, long distance and cellular), Internet access,
voice messaging, instant messaging, video and music services, e-commerce, interactive
games, to name a few. The settlement would allow Microsoft to abuse its illegally-
maintained control of operating systems by becoming the ultimate “gatekeeper,” controlling
the bottleneck that both gives businesses in these critical related markets (whether established
or still emerging) access to potential customers, and gives consumers the means to reach the
providers that they choose to deal with.

Just as Microsoft has for years successfully imposed on consumers its own products
and services, irrespective of the comparative merits of competing products it has excluded
from the market, Microsoft will -- without the kind of strong relief required to break its
operating system monopoly -- be in a position to repeat its anticompetitive strategy in other
markets. Unchecked, Microsoft will favor its own and its partners’ services, exclude
competitors’ products and services from access to consumers, and degrade its rivals’ services
and raise their costs (by charging a toll, imposing a fee for listing as an available service or
creating an interoperability obstacle). Because potential customers will have to pass through
a Microsoft operating system (whether embedded in a PC, a cellular phone, a set-top box or a
PDA), Microsoft will retain the ability to exclude or marginalize all manner of telephone
services, messaging products, video or music offerings, Internet services, and other “utilities”
of modern life. In this way, the Microsoft monopoly threatens to destroy the vast panoply of

consumer choice among the myriad sources that create and distribute communications and
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entertainment products and services. The proposed settlement does virtually nothing to
lessen Microsoft’s ability to maintain its operating system monopoly and to prevent its
enhancement by Microsoft’s impeding effective competition for all the products and services
that will have to be accessed through Microsoft’s monopoly platform.

SBC is one of the businesses that will be significantly impacted. Through its
affiliates, SBC provides voice and data communications services throughout the United
States and internationally. Some of these services are Internet-based; others are not. Some
of SBC’s services (such as its unified messaging service, discussed below) would erode
Microsoft’s operating system monopoly; others will not. All, however, are at risk if
Microsoft is not prevented from maintaining and expanding its operating system monopoly.
Thus, while SBC devotes a significant portion of its comments to explaining why curing the
nalpable deficiencies in the proposed settlement is essential to protect Internet-based services
that conld erode the Microsoft monopoly, including SBC’s own ventures, those deficiencies
- are of equal importance to SBC’s core communications businesses.

The reason why the effects of the Microsoft monopoly reach so far can be summed up
in a single word -- “convergence.” Convergence refers to the development, for home or
office use, of devices or platforms that will provide consumers with multiple
communications, computing and entertainment products and services. In order to perform
these functions, all such devices or platforms -- including personal computers, PDAs,
wireless phones and set-top boxes -- need to utilize operating systems, whether installed in
the device itself or residing on Internet servers. By maintaining and expanding its operating
system monopoly across platforms, Microsoft can establish its position as “gatekeeper” to all

such forms of communications, computing and entertainment services. And as gatekeeper,
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Microsoft will be in a position to direct customers using these platforms toward its services,
to degrade or block access to competitors’ services, and to impose costs on those competitors
it cannot completely eliminate. By controlling all of these communications gateways,
Microsoft will not only preserve its operating system monopoly against all serious threats, it
will substantially lessen competition in the provision of innovative new “convergent”
services.

For example, competition is now growing to reach consumers, through “gateway”
devices such as PCs or television set-top boxes, with broadband communications signals that
can carry everything from TV programming to Internet content to telephone conversations.
An estimated 10 million American homes may use such devices next year and 25 million by

2006. See Byron Acohido, Challenging Microsoft? It Could Take Moxi, USA Today,

Jan. 16, 2002, at B-3. Microsoft has already announced that it is developing an extension to

Windows XP that will allow PCs to function in this manner. Id.; Microsoft Unveils New

Home PC Experiences with “Freestyle” and ‘“Mira” (Jan. 7, 2002), at

www.Microsoft.com/presspass/Press/2002/Jan02/01. Unfettered by the proposed settlement,
Microsoft can thus use its illegal operating system monopoly to become the literal
communications gateway into and out of the American home or office. It then will have
enormous power over the products and services consumers use to communicate with each
other, to do their work and to entertain themselves.

In this memorandum, SBC addresses the numerous ways in which the proposed
settlement fails to meet a paramount goal of relief in this case: To “pry open to competition”
in the PC operating system market that Microsoft has dominated for over a decade by using

blatantly exclusionary tactics.
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The following facts are now beyond dispute in this proceeding:

First, Microsoft’s monopoly has been extraordinarily durable, having prospered for
over a decade (D.Ct. at § 35), having increased steadily to over a 95% share even during the
litigation (CA at 54; D.Ct. at | 35), and having enjoyed the continuing protection of
significant barriers to entry. See CA at 54-56 (“Because the applications barrier to entry
protects a dominant operating system irrespective of quality, it gives Microsoft power to
stave off even superior new rivals”); D.Ct. at {] 36-44, 61 (“Microsoft could significantly
restrict its investment in innovation and still not face a viable alternative to Windows for
several years. . .."”).

Second, Microsoft’s monopoly has created not only the power, but also the incentive,
to exclude competition: every technological innovation that emerged to challenge
Microsoft’s dominance was met with a successful strategy of anticompetitive exclusion.
Microsoft was able to “extinguish,” perhaps permanently, the two greatest innovative threats
to its dominance that arose in the 1990’s -- Netscape and Java. CIS at 16-17; see also CA at
76-80 (“Microsoft’s ultimate objective was to thwart Java’s [and Netscape’s] threat to
Microsoft’s monopoly;” it adopted as strategic goals to “’kill cross-platform Java” and
interfere with the ability of Netscape’s browser to interoperate with Microsoft products);
D.Ct. at §J 68-77. So long as Microsoft retains the power and incentive to exclude the
competitive threats of the 21% century, economic theory predicts, and history demonstrates,
that it will seek to evade any regulatory barriers placed in its path. Thus, the prospect of
innovation offers no solace to restoring competition, only a sure target for Microsoft’s

exclusionary conduct.
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Third, Microsoft’s incentive to engage in calculated predation is so strong that 1t
readily harms consumers and degrades its own products to achieve anticompetitive exclusion.
D.Ct. at 174 (finding that by commingling “Microsoft has unjustifiably jeopardized the
stability and security of the operating system”), I 408-12 (highlighting harm inflicted upon
consumers); CA at 62, 65 (affirming district court findings of consumer harm). It is also
revealed in a “take no prisoners” approach in which deception, threats, attempts to conspire
and degradation of middleware connections were used to stifle competition. CA at 73, 75-
77. Nothing in the foreseeable future, much less in the monopoly maintenance record,
suggests that marketplace or technological developments alone will suffice to curb
Microsoft’s market power, its incentive to exclude and its proven ability and willingness to
do so ruthlessly.

Finally, Microsoft’s monopoly affects the country’s most powerful engine of national
economic prosperity and productivity -- the processing and communication of information.
Where monopolization has injured industries of comparable importance, the future of
competition has never before been entrusted to illusory promises by the offending firm or to
uncertain marketplace developments, unprotected by judicial supervision from recurrent acts

of exclusion. See United States v. Am. Tel. & Tel. Co., 552 F. Supp. 131, 215-17 (D.D.C.

1982), aff’d sub nom. Maryland v. United States, 460 U.S. 1001 (1983) (“AT&T”) (rejecting

proposed consent decree and ordering its modification based, in part, on the “complexity and
magnitude” of the decree and the decree’s effect “on the largest corporation in the world
.. . the entire telecommunications industry, the computer industry . . . and thus the interests

of literally millions of individuals”).

MTC-00029411_0023




Comments of SBC Communications Inc.

That is why in monopolization cases the law demands that relief must decisively end
the anticompetitive practices, prevent their recurrence and extension into new markets, and

restore competition. “Antitrust relief should unfetter a market from anticompetitive conduct

2

and ‘pry open to competition a market that has been closed by defendants’ illegal restraints.

Ford Motor Co. v. United States, 405 U.S. 562, 577-78 (1972) (citation omitted). If a decree

does not effectively pry a market open to competition, “the Government has won a lawsuit

and lost a cause.” Int’]l Salt Co. v. United States, 332 U.S. 392, 401 (1947). To restore

competition, therefore, the relief must take account of all the factors relevant to the offense,
including in particular the likely duration of the monopoly power, which, of course, is the

wellspring of the incentive as well as the ability to exclude. See Ford Motor Co., 405 U.S. at

575 (affirming ten-year ban on Ford’s manufacture of spark plugs; prohibition was a
“necessary step toward the restoration of the status quo ante” in the market).
The government has repeatedly embraced the foregoing standards in this case (see,

¢.g., Govt. D.Ct. Memo. at 24; CIS at 3), but its proposed settlement fails their purposes. The
.zovernment has abandoned, without explanation, injunctive relief that it urged upon the
District Court as essential to curb Microsoft’s appetite for anticompetitive conduct and has
agreed to a decree filled with loopholes. For example, although the Court of Appeals found
commingling of browser and operating system code to be unlawful acts of monopoly
maintenance, and the government advocated that such commingling be prohibited as “an
especially potent competitive weapon for Microsoft . . . to target competing middleware
threats,” Gov’t D.Ct. Reply Memo at 61, the proposed settlement does not prohibit such

conduct. Similarly, although the Department of Justice Antitrust Division Manual provides

that the government “should not negotiate any decree of less than ten years’ duration” and
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the government in this case objected to Microsoft’s initial proposal for a four-year decree
because “there is no sound justification for entering a decree of shorter duration,” the
remedies in the proposed settlement are to last only five years.

The government’s retreat from established antitrust policy and from its prior
opposition to Microsoft’s remedial proposals has grave implications for a competitive
economy and for SBC. Not only is Microsoft allowed to repeat conduct, previously found
anticompetitive, to protect its operating system monopoly from middleware sources of
competition, but it is free to do so where the courts have already recognized an even more
powerful threat exists, namely from the Intemnet. D.Ct. at {{ 56, 59-60 (cited with approval
in CA at 79). Since Internet servers can perform computing functions formerly accomplished
only by PCs, networks of servers and PCs that freely interoperate (or “talk” to each other) --
regardless of the type of operating system software that they use -- are a platform for
applications not dependent on Windows. This means that the combination of inexpensive
computers or handheld devices (like a “dumb” PC. a cellphone, or a PDA) and smart server
networks connected to the Internet can break the monopoly power of Microsoft’s PC
operating system by offering a server network alternative that will work with any operating
system and provide more and better application choices at less cost. D.Ct. at ] 22-27 (cited
with approval in CA at 52), I 56, 59-60 (“[T]he rise of the Internet. . . has fueled the growth
of server-based computing, middleware, and open-source software development. Working
together, these nascent paradigms could oust the PC operating system from its position as the
primary platform for applications development and the main interface between users and

their computers.”).
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Yet nothing in the government’s settlement prevents Microsoft from turning an open
Internet into a closed Microsoft environment simply by doing two things: (1) commingling
its browser, Internet Explorer (“IE”), with its Windows operating system; and (2) changing
the protocol its browser uses to “talk” to Internet servers to an undisclosed proprietary
standard that will only work effectively with Microsoft servers. Because of the dominance of
Microsoft’s browser (currently 91% of all browser usage), all web servers would then be
forced to have a Microsoft server operating system in order for the servers, and the web sites
they host, to be accessible to the vast majority of users. In turn, all consumers and businesses
that wish to access the Internet will be forced to purchase a Windows operating system in
order to utilize Microsoft’s browser. Nothing in the decree prevents this scenario, because
Microsoft is free to use its illegally maintained monopoly power to force servers to
interoperate only with Windows, such that Microsoft becomes the Internet gatekeeper of a
once open and competitive system. Microsoft’s operating system monopoly would thereby
become still more powerful and durable, as another threat to its dominance is destroyed. In
this way, the applications barrier to entry that protects the Windows monopoly will extend to
the Internet.

The reality of this threat for the future competitiveness of Internet-based businesses
has a direct bearing on a wide range of Microsoft’s potential and actual competitors,
including SBC. Through its affiliates, SBC provides Internet access and Internet services to
customers. SBC is currently developing several new Internet-based businesses, most
importantly its Unified Messaging Service ("UMS"), which will compete directly with
specific Microsoft products and services. UMS will allow retrieval of voice, e-mail and fax

messages from anywhere in the world, using any computer or device running on any
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operating system. The proposed settlement, however, allows Microsoft to make SBC’s UMS
product significantly less competitive by taking the two simple steps outlined above. In these
circumstances, only Microsoft server operating systems would be interoperable with the vast
majority of other devices that access the Internet, and Microsoft would be able to use its
server control to discriminate against its competitors.

As this example shows, the omissions and loopholes in the proposed settlement are of
no small importance; they have drastic consequences for a competitive economy. So too
does the decision to limit the settlement to only five years. The trial court recognized in
findings sustained by the Court of Appeals that competitive alternatives to the Microsoft
operating system, such as web portals, servers and middleware, take years to develop as
viable threats, yet the proposed decree ends almost as soon as it starts -- in only five years
overall, with some provisions in effect for only four years. No sensible competitor would
invest in technology improvements to the maximum extent necessary to challenge Microsoft
-- innovations that require years to succeed absent predation -- when the decree is neither
strong enough, nor long enough, to protect them. Yet the government breaks with its own
policy of requiring decrees with ten-year terms, despite the fact that Microsoft’s monopoly
has existed for more than a decade and its unlawful conduct has spanned a period nearly as
long.

Equally important, there is nothing in the decree to jump start competition, much less
to “pry open” the monopolized market to give consumers the benefit of competition that
would have existed from the likes of Netscape and Java had Microsoft’s exclusionary

conduct not “extinguished” them. See Schine Chain Theaters, Inc. v. United States, 334 U.S.

110, 128 (1948) (an injunction against future violations is inadequate when it allows the
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monopolist to retain its “unlawfully built empires”). Under the Tunney Act, the “public
interest,” see 15 U.S.C. § 16(e), is not served by a settlement that allows a monopolist to
pursue conduct already adjudicated illegal, that leaves open easy escape routes from the
proposed decree’s proscriptions, and that utterly fails to restore competition to the
monopolized market.

When, as here, there is an adjudicated record of serious competitive harm
(monopolization) and wrongdoing (anticompetitive exclusion), the responsibility to protect
the public from an inadequate settlement is high, and a reviewing court has broad power to
do so. AT&T, 552 F. Supp. at 151-53. As the District Court has said, “The Supreme Court

has vested this court with large discretion to fashion appropriate restraints both to avoid a

recurrence of the violation and to eliminate its consequences.” United States v. Microsoft
Corp.. Civ. Nos. 98-1232, 98-1233 (CKK), Transcript of Proceedings at 9 (Sept. 28, 2001).
For the reasons set forth below, approval of the proposed decree cannot be squared
with ten years of government litigation that culminated in resounding appellate holdings of
major antitrust offenses. The fact that adverse antitrust consequences will result is clear from
the face of the proposed settlement, as well as by comparison to the injunctive provisions
defended by the government in its earlier proposed litigated judgment. In fact, adoption of
this proposed settlement would be worse than no decree at all, for its negotiated omissions
and concessions allow conduct found illegal in the past to continue -- such as commingling
of code -- and thus would appear to prevent even the government from attacking such decree-
sanctioned behavior during its term. Such ambiguity surrounding the government’s

enforcement intentions is in itself affirmatively harmful to the public interest.
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II.  AMONOPOLIZATION REMEDY MUST BE TAILORED TO THE NATURE
AND SCOPE OF THE OFFENSE, THE DURABILITY OF THE UNLAWFUL

MONOPOLY, THE IMPORTANCE OF RESTORING COMPETITION TO
THE AFFECTED MARKET AND THE LIKELIHOOD OF RECURRING

ACTS OF MONOPOLIZATION

A. The Court Of Appeals Sustained A Finding Of Successful And
Longstanding Monopolization In A Crucial Technology Industry

The proposed settlement in this case must be evaluated in light of the Court of
Appeals’ affirmance of the District Court’s conclusion, supported by an overwhelming
factual record, that Microsoft is guilty of a panoply of illegal activities to maintain and
extend its monopoly in the market for Intel-compatible PC operating systems. Microsoft’s
conduct inflicted significant harm on consumers and competition in violation of Section 2 of
the Sherman Act. CA at 50-80.

1. Microsoft Has Monopolized A Critical Industry

Microsoft is the world’s largest supplier of computer software for PCs and, in
particular, dominates the market for Intel-compatible PC operating systems software world-
wide. Although it has the second-largest market capitalization among American companies,
Microsoft’s importance extends beyond its financial success, because it is a linchpin of the
computer industry (including hardware, peripherals, software and data services), and the
computer industry is critical to the functioning of a competitive American economy. See,
e.g., Henderson Decl. J 87-98; Romer Decl.  17.

2. Microsoft’s Monopoly Has Endured For More Than A Decade

Microsoft’s operating systems monopoly is an enduring one, persisting for over a
decade despite what the Court of Appeals has described as a “technologically dynamic
market.” CA at 49. Over that same period, the government has been forced to spend

resources on a continuous basis to investigate, and then to prosecute, Microsoft for its illegal
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conduct. The FTC began investigating Microsoft’s acquisition and maintenance of
monopoly power in the operating systems market in 1990, although it did not bring charges

against the company. United States v. Microsoft Corp., 56 F.3d at 1448, 1458 (D.C. Cir.

1995). Using the FTC’s extensive investigation file as a starting point, the Antitrust Division
of the Justice Department initiated its own investigation, and in July 1994 filed a civil
complaint under Sections 1 and 2 of the Sherman Act, charging, inter alia, that Microsoft
unlawfully maintained a monopoly of operating systems for Intel-compatible PCs. Id. That
case was settled by a consent decree, thereby avoiding trial on the merits.

Three years later, the Justice Department filed a civil contempt action against
Microsoft on the ground that it had violated the decree. On appeal from the grant of a
preliminary injunction, the Court of Appeals ruled that Microsoft had not violated the
relevant provision of the consent decree, but reserved the question of whether the company’s
bundling of Internet Explorer with the Windows operating system violated the antitrust laws.

United States v. Microsoft Corp., 147 F.3d 935, 950 n.14 (D.C. Cir. 1998). The complaint

that gives rise to the instant proceeding was filed in May 1998 by the Justice Department and
a group of State plaintiffs, again alleging, inter alia, unlawful maintenance of a monopoly in
the PC operating system market in violation of Sherman Act § 2. CA at 47.

The Court of Appeals affirmed the District Court’s finding that Microsoft’s Windows
operating system accounts for over 95% of the Intel-compatible PC operating system market.
CA at 54. As the District Court found:

Microsoft possesses a dominant, persistent, and increasing share of the
worldwide market for Intel-compatible PC operating systems. Every
year for the last decade, Microsoft’s share of the market ... has stood
above 90 percent. For the last couple of years, the figure has been at

least 95 percent, and analysts predict that the share will climb even
higher over the next few years. Even if Apple’s Mac OS were
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included in the relevant market, Microsoft’s share would still stand
well above 80 percent.

D.Ct. at§ 35.!

3. Microsoft’s Increasing Monopoly Power Is
Protected By Significant Barriers To Entry

The Court of Appeals held that not only was Microsoft’s operating system monopoly
virtually complete as measured by market share, but also that the monopoly’s increasing
power and scope derives from a structural barrier -- the “applications barrier to entry” -- that
protects the company’s future monopoly position even as against superior rivals. The Court
held that this barrier to entry

stems from two characteristics of the software market: (1) most
consumers prefer operating systems for which a large number of
applications have already been written; and (2) most developers prefer
to write for operating systems that already have a substantial consumer
base. This “chicken-and-egg” situation ensures that applications will
continue to be written for the already dominant Windows, which in

turn ensures that consumers will continue to prefer it over other
operating systems.

CA at 55 (citations omitted). The Court of Appeals went on to hold that even if Windows
may have gained its initial dominance through superior foresight or quality, Microsoft had
maintained its position through means other than competition on the merits. “Because the
applications barrier to entry protects a dominant operating system irrespective of quality, it
gives Microsoft power to stave off even superior new rivals.” CA at 56.

4. Microsoft’s Monopoly Has Self-Perpetuating Incentives

The Court of Appeals affirmed the District Court’s findings regarding a variety of

anticompetitive acts by Microsoft that were designed to maintain its monopoly by preventing

! As recently as January 2002, Microsoft controlled over 96% of the entire PC operating system market, and
Apple’s Macintosh operating system had only a 2% share. Is Apple Out of the Running in the Operating
Systerns War? (Jan. 8, 2002), at http:// www.websidestory.com/cgi-binwss.cgi? corporate
&news&press_1_163.
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the effective distribution and use of middleware products -- including Netscape's
“Navigator” browser and the Java cross-platform technologies -- that might threaten the
Windows operating system monopoly. The Court of Appeals noted with approval the
District Court’s conclusion that Microsoft’s monopoly gives the firm incentives to perpetuate
the monopoly by a pattern of exclusionary conduct. CA at 58. As the District Court
concluded, “over the past several years, Microsoft has comported itself in a way that could
only be consistent with rational behavior for a profit-maximizing firm if the firm knew that it
possessed monopoly power, and if it was motivated by a desire to preserve the barrier to
entry protecting that power.” D.Ct. CL at 37.
5. Microsoft Has Shown Itself Able And Willing To Extinguish
Competitive Threats As Fast As They Emerge In A Rapidly
Changing Technological Environment, And Willing To Harm

Consumers And Degrade Its Own Products In Order To Exclude
Competitors From The Market

In its successful efforts to thwart Netscape and Java, Microsoft demonstrated its
ability to extinguish competitive threats to its monopoly as fast as they emerged in a rapidly
changing technological environment. Microsoft’s conduct also evidenced a remarkable
willingness to hurt consumers and degrade its own products where necessary to accomplish
the exclusion of competitive threats to its dominance.

Both Netscape and Java threatened to facilitate conipetition in operating systems by
permitting software applications developers to write programs for the application
programming interfaces (APIs) exposed by these middleware products, which in turn were
capable of running not only on Windows, but on other operating systems. If such
middleware were permitted to thrive, such “cross-platform” applications would have the
potential to overcome the applications barrier to entry upon which Microsoft’s operating

system monopoly rests. CA at 53, 60.
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The Court of Appeals upheld the District Court’s findings and conclusions that
Microsoft engaged in the following unlawful conduct in violation of Section 2 of the
Sherman Act for the purpose of maintaining its PC operating system monopoly:

a. License Restrictions
. Microsoft prevented OEMs from removing visible means of user access to
Microsoft’s browser, IE, which thwarted the distribution of rival browsers, primarily

Netscape Navigator. CA at 59-61.

. Microsoft prohibited OEMs from modifying the initial boot sequence, from adding
icons or folders different in size or shape from those supplied by Microsoft, and from
using the desktop to promote rival products, thereby preventing OEMs from
promoting either browsers or Internet access providers that competed with
Microsoft’s own Internet access service and that often used Navigator rather than IE.
Microsoft’s anticompetitive conduct reduced consumer choice for the sole purpose of
thwarting a middleware threat to Microsoft’s monopoly. CA at 61-64.

b. Commingling Source Code

. By placing computer code specific to the web browsing function in the same
computer program “files” as code supplying operating system functions (i.e., by
“commingling” the computer code), Microsoft ensured that the deletion of files
containing browsing-specific routines would also delete vital operating system
routines and cripple Windows’ performance. By preventing OEMs from deleting IE,
Microsoft deterred OEMs from pre-installing a second browser because doing so
would increase the OEM’s product and support costs. Had removal of IE been an

option, OEMs could have decided to pre-install Navigator. CA at 66. This
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technological binding of IE to Windows not only reduced consumer choice in the
browser market, but also forced consumers to buy a “loaded” and arguably slower
operating system. The Court of Appeals found that this had no purpose other than to

maintain Microsoft’s monopoly.

When Microsoft modified Windows 95 to produce the Windows 98 operating system,
it took IE out of the Add/Remove Programs utility, which prevented the removal of
IE from the operating system. This had the effect of further curtailing end-user
control over the desktop, and reducing usage of rival browser products for the
protection of its operating system monopoly. CA at 65.

c. Exclusionary Agreements
To extinguish the competitive threat posed to Microsoft’s monopoly by Internet
Access Providers (IAPs) and online services -- the other major channel through which
browsers could be distributed to consumers -- Microsoft entered into agreements with
14 of the 15 largest IAPs in North America under which the IAPs offered their

subscribers IE as either the default browser or the only browser. CA at 68.

Microsoft agreed with AOL (the largest IAP) to place the AOL icon in the online
service folder on the Windows desktop, in return for which AOL was forced to agree
not to promote any non-IE browser, or software using a non-IE browser, except at the
customer’s request, and even then not to supply more than 15% of its subscribers with
a browser other than IE. Because AOL accounted for a substantial portion of all
existing Internet access subscriptions, these provisions were highly exclusionary. CA

at 70-71.
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During the period 1997-98, Microsoft made dozens of “First Wave” agreements with
Internet Software Vendors (“ISVs”), giving them free licenses to bundle IE with their
software and preferential support in the form of access to technical information and
the right to use Microsoft seals of approval. In exchange, the ISVs agreed to use IE
as the default browsing software for any software that they developed with a
hypertext-based user interface and to use Microsoft’s “HTML Help,” accessible only
with IE, to implement their applications’ help systems. The effect of those deals was
to ensure that many of the most popular Internet applications relied on browsing
technologies found only in Windows, which increased the likelihood that millions of
consumers using applications designed by those ISVs would use IE instead of
Navigator. The agreements with ISVs further foreclosed rival browser distribution
and curtailed the middleware threat to the Windows monopoly. CA at 71-72.

d. Actual And Attempted Coercion And Retaliation To
Exclude Competitors

Microsoft coerced Apple to drop Navigator as the standard browser installed on its
PCs, and to substitute IE as the default browser on its Macintosh operating system.
Microsoft threatened to cut off production of its “Office” business productivity
software for Apple PCs (90% of Apple Office suite users relied on the Microsoft
version of Office designed for the Macintosh operating system), an action that had no
purpose but to maintain Microsoft’s operating system monopoly while hurting
consumers. Apple was forced to agree to bundle the most current version of IE to the
Macintosh operating system for as long as Microsoft continued to support Mac

Office, and promised not to promote Navigator on its desktop. CA at 72-74.
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. Microsoft retaliated against Netscape when Netscape refused to capitulate to
Microsoft’s demands that it forgo development of Navigator technology as a
middleware platform. Microsoft sought to convince Netscape to enter into an illegal
market division agreement whereby Microsoft would treat Netscape as a “preferred
ISV” in exchange for Netscape developing Navigator to rely on Microsoft’s platform-
level Internet technologies. (At the time of Microsoft’s proposal, Navigator was the
only browser product with a significant share of the market and the potential to
weaken the applications barrier to entry.) When Netscape refused this unlawful
arrangement, Microsoft punished Netscape by delaying disclosure of the technical
information needed to make Navigator interoperable with Windows, which forced
Netscape to postpone release of its new browser. As a result, Netscape was excluded
irom most of the 1995 holiday selling season. D.Ct. at j 79-91.

e. Efforts To Subvert Sun-compliant Java Technologies

Sun Microsystems created Java®, a type of middleware that would support all
applications regardless of the operating system they were written for. CA at 74. Programs
calling upon Java’s APIs will run on any computer that itself is configured for Java; thus,
Java enabled software developers to write applications programs that could be run on
different operating systems with relative ease. In May 1995, Netscape agreed with Sun to
distribute Java with every copy of Navigator, which at that time was the dominant browser.
Microsoft violated §2 in three separate ways in a successful effort to extinguish Java as a
competing middleware platform:

. “First Wave” Agreements: The First Wave Agreements were contracts between

2 When this document refers to “Java” without any adjectives or other modifiers, it refers to Sun
Microsystems’ product.
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Microsoft and ISVs for the distribution of Microsoft’s proprietary version of the Java
Virtual Machine (“JVM”). The agreements required developers to make Microsoft’s

JVM the default in the programs they developed, in exchange for Microsoft’s

technical support and other inducements. CA at 75-76.

Deception of Java Developers: Microsoft offered software developers various

development tools that purportedly would assist ISVs in designing Java applications,
but concealed the fact that aspects of the code generated by the design tools could
only be executed properly by Microsoft’s JVM. The result was that many developers,
relying on Microsoft’s public commitment to cooperate with Sun, unwittingly used
the programming tools to write Java applications that ran only on Windows, and not
cther platforms. Microsoft maintained this deception in order to “kill cross-platform
Java by grow[ing] the polluted Java market.” CA at 76-77. This conduct injured
consumers by fraudulently inducing development of corrupted versions of otherwise
successful cross-platform middleware, for the sole purpose of protecting the
Microsoft monopoly. Id.

Microsoft’s Threat to Intel: Intel and Sun had entered into an agreement to create a

high-performance, Windows-compatible JVM, and by 1996, Intel had developed a
JVM that complied with Sun’s cross-platform standards. Starting in 1995,
Microsoft’s senior management repeatedly requested that Intel stop its cooperation
with Sun, and ultimately threatened Intel that if it did not abandon its support of Sun-
compliant Java, Microsoft would begin supporting Intel competitors and refuse to
distribute Intel technologies bundled with Windows. Intel finally capitulated in 1997.

CA at 77-78.
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B.  The Remedy In This Section 2 Case Must Be Broad And Prophylactic, To
Prevent Microsoft From Denying Consumers The Benefit Of Competition
By Retaining Illegally-Maintained Monopoly Power
1. Purpose Of Relief

As the government acknowledges in the Competitive Impact Statement, appropriate
injunctive relief here must accomplish three things: “(1) end the unlawful conduct; (2) ‘avoid
a recurrence of the violation’ and others like it; and (3) undo its anticompetitive

consequences.” CIS at 24 (citing Nat’l Soc’y of Prof’] Eng’rs v. United States, 435 U.S. 679,

697 (1978); United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 326 (1961); Int’]

Salt Co., 332 U.S. at 401); CA at 107. See also Gov’t D.Ct. Memo at 24 (“Permanent

injunctive relief ordered in a Sherman Act case must be both forward-looking and remedial.
The decree must (i) end the violation, (ii) ‘avoid a recurrence of the violation’ and others like
it and (iii) restore competition to the market.”). Any remedy must be broad in scope and
orophylactic in nature so that competition is restored and Microsoft is effectively precluded
from further exercise of its monopoly power, even as new products are developed and
circumstances in the market change.

a. End Anticompetitive Practices
And Prevent Their Recurrence

Any settlement here must be structured to end anticompetitive practices and not
merely to prevent repetition of the same illegal conduct. As the Court of Appeals pointedly

nstructed:

[A] remedies decree . . . must seek to “unfetter a market from anti-
competitive conduct, ... terminate the illegal monopoly, deny to the
defendant the fruits of its statutory violation, and ensure that there
remain no practices likely to result in monopolization in the future.”

CA at 103 (citations omitted) (quoting Ford Motor Co., 405 U.S. 562; United States v.

United Shoe Mach. Corp., 391 U.S. 244 (1968)). In the proceedings on remand, the District
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Court has already recognized that any remedy, in order to be adequate, must go beyond
merely prohibiting the conduct in which Microsoft has previously engaged:

The Supreme Court long ago stated that it’s entirely appropriate for a
district court to order a remedy which goes beyond a simple
prescription against the precise conduct previously pursued . ... [Tlhe
remedy may range broadly through the practices connected with the
acts actually found to be illegal. The Supreme Court has vested this
court with large discretion to fashion appropriate restraints both to
avoid a recurrence of the violation and to eliminate its consequences.

Microsoft, Transcript of Proceedings at 9 (paraphrasing Nat’l Soc’y of Prof’] Eng’rs, 435

U.S. at 697; and United States v. U.S. Gypsum Co., 340 U.S. 76, 88-89 (1950)).

The public interest is not served merely by eliminating past anticompetitive practices;
the remedy must eliminate the future recurrence of illegal conduct:

[T]he end to be served is not punishment of past transgression, nor is
it merely to end specific illegal practices. A public interest served by
such civil suits is that they effectively pry open to competition a
market that has been closed by defendants’ illegal restraints. If [the]

- decree accomplishes less than that, the Government has won a
lawsuit and lost a cause.

Int’l Salt Co., 332 U.S. at 401 (emphasis added).

A trial court upon a finding of . . . a monopoly has the duty to
compel action . . . that will, so far as practicable, cure the ill effects
of the illegal conduct, and assure the public freedom from its
continuance. . . . Acts entirely proper when viewed alone may be
prohibited.

U.S. Gypsum Co., 340 U.S. at 90 (citations omitted); see also United Shoe Mach. Corp., 391

U.S. at 252 (relief should “render impotent the monopoly”); Nat’l Soc’y of Prof’l Engn’rs,

435 U.S. at 697 (“the District Court was empowered to fashion appropriate restraints on the
Society’s future activities to avoid a recurrence of the violation and eliminate its

consequences”).
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In this case, the government has recognized the need to go beyond enjoining current
violations to assure that Microsoft’s violations do not recur. See Gov’t D.Ct. Memo at 24
(“Forbidding the continuance of the violation -- here, for example, the anticompetitive
bundling of Internet Explorer with the Windows operating system -- is necessary but not
sufficient to rectify the harm caused and threatened by Microsoft’s illegal conduct.”).

b. Restore Competition (Deny The Fruits Of Wrongdoing)

As the government has acknowledged, “[r]estoring competition is the ‘key to the

whole question of an antitrust remedy.”” CIS at 24 (quoting E.I. du Pont de Nemours & Co.,

366 U.S. at 697); see also U.S. Gypsum, 340 U.S. at 90 (“The conspirators should, so far as

practicable, be denied future benefits from their forbidden conduct.”); United States v.
Grinnell Corp., 384 U.S. 563, 577 (1966) (“We start from the premise that adequate relief in
a mon_opolization case should . . . deprive the defendants of any of the benefits of the illegal
conduct, and break up or render impotent the monopoly power found to be in violation of the
Act.”); CA at 103 (a remedies decree must “‘deny to the defendant the fruits of its statutory
violation”) (citations omitted). As the Supreme Court put it in a holding that is particularly

cogent here:

[A]n injunction against future violations is not adequate to protect the
public interest. If all that was done was to forbid a repetition of the
illegal conduct, those who had unlawfully built their empires could
preserve them intact. They could retain the full dividends of their
monopolistic practices and profit from the unlawful restraint of trade
which they had inflicted on competitors. Such a course would make
enforcement of the Act a futile thing unless, perchance, the United
States moved in at the incipient stages of the unlawful project.

Schine Chain Theaters, Inc., 334 U.S. at 128.

"B MTC-00029411_0040




Comments of SBC Communications Inc.

2. The Law Requires Effective Measures To Accomplish These
Results

a. Relief Must Neutralize Monopoly Power At Its Source And
Eliminate The Monopolist’s Incentive To Exclude
Competitors From The Market

A decree must “break up or render impotent the monopoly power found to be in
violation of the Act.” Grinnell Corp., 384 U.S. at 577. It must “leave the defendant without

the ability to resume the actions which constituted the antitrust violations in the first place.”

AT&T, 552 F. Supp. at 150.

b. Relief Must Anticipate New Forms Of Exclusion,
Commensurate With The Evidence Of Microsoft’s
Incentive To Exclude And Its Willingness To Do So At The
Expense Of Consumers And Its Own Product Quality

Because an antitrust remedy, in order to be adequate, must neutralize the
monopolist’s power to resume the action constituting the adjudicated violation, any remedy
“must effectively foreclose the possibility that antitrust violations will occur or recur.” 1d.
at 150. Again, the Supreme Court has given instruction that is directly relevant here:

When the purpose to restrain trade appears from a clear violation of
law, it is not necessary that all of the untraveled roads to that end be
left open and that only the womn one be closed. The usual ways to the
prohibited goal may be blocked against the proven transgressor and the

burden put upon him to bring any proper claims for relief to the court’s
attention.

Int’] Salt Co., 332 U.S. at 400. As the District Court has recognized, even practices not
found to be unlawful should be prohibited where necessary to avoid recurrence of

monopolization. AT&T, 552 F. Supp. at 150 n.80 (citing United States v. United Shoe

Mach. Corp., 110 F. Supp. 295, 346-47 (D. Mass. 1953), aff’d, 347 U.S. 521 (1954)).
Similarly, the court must impose additional restraints to allow development of new

competition in the relevant market. Id. (citing Ford Motor Co., 405 U.S. at 575).
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Given the record in this case, the remedy must anticipate new forms of exclusion such
that, in view of Microsoft’s incentive to exclude and demonstrated willingness to do so, the
company may not further restrain trade illegally and is prevented from repeating its past
unlawful practices in new contexts.

c. Relief Must Prevent Regulatory (Decree) Evasion

Where the monopoly in question is as powerful and persistent as that maintained over
the last decade by Microsoft, there is a real danger that the monopolist will evade the
particular provisions of any consent decree that is entered. In order to cope with the threat of
regulatory evasion, antitrust judgments must contain broad proscriptions of anticompetitive

conduct that will, by their generality, cover new forms of exclusion. See, E.I. du Pont, 366,

U.S. at 1254 (An “injunction can hardly be detailed enough to cover in advance all the many
tashions in which improper influence may manifest itself.”); AT&T, 552 F. Supp. at 167
(approving consent decree ordering divestiture, preclusion from specific markets, and
compulsory, royalty-free licensing) (““it is unlikely that, realistically, an injunction could be
drafted that would be both sufficiently detailed to bar specific anticompetitive conduct yet
sufficiently broad to prevent the various conceivable kinds of behavior that AT&T might

employ in the future”); Zenith Radio Corp. v. Hazeltine Research, Inc. 395 U.S. 100, 132

(1969) (court may exercise its “broad power to restrain acts which are of the same type or
class as the unlawful acts which the court has found to be committed or whose commission in
the future, unless enjoined, may fairly be anticipated from the defendant’s conduct in the
past”); CA at 103 (court must “ensure that there remain no practices likely to result in
monopolization in the future”). The “broad power” the Court has to fashion an effective
remedy includes the authority to prohibit exploitation of monopoly power in any manner and

to order provisions designed to create and foster new competition, including the disclosure of
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proprietary information, mandatory licensing, exclusive dealing bans and many other

remedies. Gov’t. D.Ct. Memo at 26 (citing United States v. Crescent Amusement Co., 323

U.S. 173 (1944); Hartford-Empire Co. v. United States, 323 U.S. 386 (1945); United States

v. Glaxo Group Ltd., 410 U.S. 52 (1973); Int’]1 Salt Co., 332 U.S. 392; Ford Motor Co., 405

U.S. at 572).

In order to prevent evasion of antitrust proscriptions put in place by a consent decree,
courts routinely retain jurisdiction in order to modify decrees, resolve disputes, and ensure
there is a forum for timely adjudicating whether defendants are in compliance. See, e.g., Int’]

Salt Co., 332 U.S. at 401-02; Otter Tail Power Co. v. United States, 410 U.S. 366, 381-82

(1973); United Shoe Mach. Corp., 391 U.S. at 251-52; AT&T, 552 F. Supp. at 215-17

(ordering modification of proposed consent decree to include provisions relating to Court’s

continuing ability to enforce decree).
d. Relief Must Be Of Sufficient Duration To “Pry Open” The

Monopolized Market By Allowing Competitive Products To
Take Root

i It Takes Years For Competitive Alternatives --
Web Portals, Servers And Middleware -- To
Develop, Even Assuming Lack Of Obstruction

The applications barrier to entry that Microsoft enjoys through its operating system
monopoly will, as the District Court found (and the Court of Appeals agreed), inake it
extraordinarily difficult for a new operating system to attract enough developers and
consumers to be a viable alternative to Windows in any reasonable time frame. D.Ct. at ]
30-31; D.Ct. CL at 36; CA at 54-56. The overwhelming majority of consumers will only use
Windows because there are already a large variety of applications written for that operating
system. Given that it is expensive to port applications from one operating system to another,

software developers will generally write applications only for the operating system that is
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used by the dominant share of PC users.

Software developers and ISPs are now forced, given the economics of the industry, to
use Windows, an operating system that they would not necessarily choose, but that is
virtually the sole conduit available to deliver their product to the end-user. Given these
circumstances, “it remains to be seen whether server or middleware-based development will
flourish at all.” D.Ct. at | 32.

In order to allow alternative operating systems to develop, the public interest
demands a decree that will “pry open to competition a market that [is] closed” by the
enormous applications barrier to entry and by Microsoft’s continuous course of illegal
conduct. See Int’] Salt Co., 332 U.S. at 401. Given the time necessary for a competitive
operating system or middleware product to overcome the applications barrier to entry (if it is
oossible at all), any sustainable decree must assure consumers, programmers and potential
competitors of a lengthy time frame in which to develop new products that can compete with
Windows. Without an adequate time frame for éomi)eting products to take hold, consumers
will be unwilling to scrap the investment in applications, training, and hardware that they
have already made in Windows.

ii. Software Developers And Other “Investors” Need
Confidence That The Decree Will Provide

Protection Long Enough To Give Their Investments
A Fair Chance To Be Viable

Without a decree that is broad enough to ensure that Microsoft does not continue to
benefit from its past practices and erect new barriers to market entry, the very purpose of
antitrust relief in monopolization cases will be thwarted. Without a strong and long-lasting
decree, Microsoft’s entrenched dominance and the threat of further exclusionary conduct will

preclude entrepreneurs and other innovators from improving products and services. As the
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government has acknowledged, “an injunction which simply bars the precise illegal conduct
proven at trial would leave the defendant with the full dividends of [its] monopolistic

practices and profit from the unlawful restraints of trade which [it] has inflicted on

competitors.” Gov’t D.Ct. Reply Memo at 10 (quoting Schine Chain Theaters, 334 U.S. at
128 (internal quotation marks omitted)).

If the decree leaves any room for doubt whether Microsoft will retain its freedom and
power to exclude competitors, then software developers will, in their economic self-interest,
continue what they have been doing for years -- writing applications that operate solely on
Microsoft’s platform -- thereby perpetuating the very monopoly that this case has found to be
illegal. Such a result violates the fundamental tenet that an antitrust remedy must effectively
“restore future freedonu of trade.” See U.S. Gypsum, 340 U.S. at 90 (reversing an injunction
limited to sale of gypsum board in Eastern United States and directing entry of injunction

covering all gypsum products throughout the country because the “relief, to be effective,

must go beyond the narrow limits of the violation™); see also Glaxo Group Ltd., 410 U.S. at
64 (ordering compulsory patent licensing on appeal where necessary to assure “the public
freedom from . . . continuance of the illegal conduct”).

Rather than being narrowly drawn, the remedy in this case must be broad,
prophylactic, flexible and forward-looking in order to provide competition a safe harbor from
Microsoft’s exclusionary power.

C. The Tunney Act Requires Courts To Reject
Seriously Deficient Decrees

Pursuant to the Tunney Act, 15 U.S.C. § 16, in evaluating an antitrust settlement, a
court may not “rubber stamp” a proposed consent decree, but must instead “make an

independent determination as to whether or not entry of a proposed consent decree [is] in the
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public interest.”” Microsoft Corp., 56 F.3d at 1458 (quoting S. Rep. No. 298, 93d Cong., 1

Sess. 5 (1973)); accord AT&T, 552 F. Supp. at 149 & n.74.°

In determining whether the consent decree is in the public interest, the Court must
begin by defining the public interest in accordance with the antitrust laws, AT&T, 552 F.
Supp. at 149 (citing S.Rep. No. 93-298 at 3; H.R. Rep. No. 93-1463 11-12), and ensure that
the provisions of the decree will “preserve free and unfettered competition as the rule of

trade.” Id. (citing N. Pac. Ry. v. United States, 365 U.S. 1 (1958)). The consent decree’s

provisions must “break up or render impotent the monopoly power found to be in violation of
the Act.” Id. at 150 (quoting Grinnell Corp., 384 U.S. at 577) and “must leave the defendant
without the ability to resume the actions which constituted the antitrust violation in the first
place,” id. Not only must the decree remedy past violations, “it must also effectively
(“[1]t does not follow that courts must unquestionably accept a proffered decree as long as it
somehow, and however inadequately, deals with the antitrust and other public policy
problems implicated in the lawsuit.”).

In its first decision involving Microsoft, the Court of Appeals recognized that a more

deferential review standard is appropriate under the Tunney Act in cases where there has

[

The provisions of the Tunney Act allow the Court to consider a wide variety of factors in determining
whether a consent decree is in the public interest, including:

(1) the competitive impact of such judgment, inciuding termination of alleged violations, provisions
of enforcement and modification, duration of relief sought, anticipated effects of alternative
remedies actually considered, and any other considerations bearing upon the adequacy of such
judgment;

(2) the impact of entry of such judgment upon the public generally and individuals alleging specific

injury from the violations set forth in the complaint including consideration of the public benefit,
if any, to be derived from a determination of the issues at trial.

15 U.S.C. §§ 16(e)}(1)-(2).
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been no trial and hence “there are no findings that the defendant has actually engaged in

illegal practices.” Microsoft Corp., 56 F.3d at 1460-61. It follows, therefore, that where

there are express findings based on a full trial record “that the defendant has actually engaged
in illegal practices,” id., a more intensive Tunney Act review is required. Accord AT&T,
552 F. Supp. at 152. In the instant case, there have been both a lengthy trial on the merits
and exhaustive findings of illegal monopoly maintenance by Microsoft -- findings that the
Court of Appeals expressly affirmed. Thus, unlike in more routine Tunney Act proceedings
involving settlements without adjudicated findings of liability, the proposed consent decree
in this case is subject to a more searching standard of review by the trial court. See also U. S.
Gypsum Co., 340 U.S. at 89 (“[C]Jourts should give weight to the fact of conviction as well as
the circumstances under which the illegal acts occur. Acts in disregard of law call for
repression by sterner measures than where the steps could reasonably have been thought
permissible.”).

The AT&T case provides strong support for applying a higher degree of scrutiny in
this case than in the typical Tunney Act proceeding. In AT&T, while noting that ordinarily a
degree of deference to the Department of Justice’s view that a settlement is in the public
interest is appropriate, the District Court held that such deference was not warranted where
the court had heard “what probably amounts to well over ninety percent of the parties’
evidence both quantitatively and qualitatively, as well as all of [the parties’] legal
arguments.” 552 F. Supp. at 152. The District Court thus concluded that it was “in a far
better position than are the courts in the usual consent decree cases to evaluate the specific
details of the settlement.” Id. The Court of Appeals, in its first Microsoft opinion, embraced

this distinction and specifically contrasted the AT&T consent decree proceeding with the first
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Microsoft decree, which was presented before any evidence had been taken. See Microsoft
Corp., 56 F.3d at 1461.

The circumstances now justify a searching and demanding review of whether the
decree is in the public interest. The settlement here is not before the Court “in the first
instance,” or even with “ninety percent of the parties’ evidence” presented (as in AT&T,) but
rather after a full trial on the merits and multiple findings that Microsoft violated the
Sherman Act. The District Court now has before it all of the trial evidence, as well as
Findings of Fact and Conclusions of Law, affirmed by the Court of Appeals, regarding the
relevant market and Microsoft’s illegal, anticompetitive conduct. The Court may therefore
make a fully informed and independent determination concerning whether the settlement is
truly in the public interest.

As in AT&T, close scrutiny of the settlement is also necessary because of its
importance to the national economy. In refusing to narrow the scrutiny given the consent
decree, the District Court in AT&T noted that given the “potential impact of the proposed
decree on a vast and crucial sector of the economy and on such general public interest as the
cost and availability of local telephone service, the technological development of a vital part
of the national economy, national defense, and foreign trade, the Court would be derelict in
its duty if it adopted a narrow approach to its public interest review responsibilities.” AT&T,
552 F. Supp. at 152.

The proposed settlement here is of no less importance. This settlement has broad
ramifications for the national economy, especially in technology development, and impacts
millions of American consumers -- ramifications with little precedent in the history of

antitrust jurisprudence. In such circumstances, the Court’s careful, independent review is
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essential to ensure the decree serves the public inferest.

Finally, the proposed settlement also requires heightened scrutiny because half of the
States that joined in prosecuting the case do not agree that the settlement would protect the
interests of their citizens. The government is now expressing views substantially inconsistent
with its expressed positions at earlier stages of the case. Where elected representatives of the
public are sharply divided on whether the settlement actually serves the public interest, any
questions concerning whether the settlement is fair to the public must be subject to exacting
scrutiny. “None of this means, of course, that the Court would be justified in simply
substituting its views for those of the parties. But it does mean that the decree [should]
receive closer scrutiny than that which might be appropriate to a decree proposed in a more

-routine antitrust case.” AT&T, 522 F. Supp. at 153.

fif. THE PROPOSED SETTLEMENT FAILS IN EVERY MATERIAL RESPECT
TO ACHIEVE THE OBJECTIVES OF RELIEF REQUIRED BY THIS CASE
AND AFFIRMATIVELY PROVIDES A “GREEN LIGHT” AND AN
INCENTIVE TO ENGAGE IN EXCLUSIONARY CONDUCT

A. The Government Has Abandoned Its Prior Effort To Use Injunctive
Relief To “Pry Open” The Monopolized Market, Conceding That Its
Purpose Is Now Merely To Protect “Nascent” Threats To The Windows
Monopoly

The Court of Appeals affirmed findings that Microsoft extinguished all tangible
threats to its operating systems monopoly. CA at 79; D.Ct. at {] 68-77. The findings also
support the conclusion that if Microsoft had pursued competition on the merits rather than
anticompetitive conduct, significant erosion of its monopoly would have occurred. See
generally CA at 58-79. Certainly, that is what Microsoft’s CEO believed when he envisioned
the Windows operating system being “commoditized” by Netscape. D.Ct. at 72. The

proposed settlement does nothing to deprive Microsoft of either the “fruits” or the source of
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its successful strategy of extinguishing competition, nor does it restore to consumers the
benefits of the choices that they would have had if Microsoft’s illegal conduct had never
occurred.

At this stage of the proceedings, the government states that its goal is merely to
“restore the competitive threat that middleware products posed prior to Microsoft’s unlawful
undertakings.” CIS at 3. These were, as the government admits, merely “nascent threats,”
id. at 24, 25, not the fully-developed alternatives that would have existed today but for
Microsoft’s conduct. The competitive threats to the Microsoft monopoly were stillborn, not
as a result of fair competition but, as the government acknowledges, because of Microsoft’s
predation:

Through its actions against Navigator and Java, Microsoft retarded,
and perhaps extinguished altogether, the process by which these two
middleware technologies could have facilitated the introduction of

competition into the market for Intel-compatible personal computer
operating systems.

CIS at 16-17. Although the CIS acknowledges that merely prohibiting future instances of
Microsoft’s past exclusionary, monopolistic conduct is not sufficient to restore competition,
in reality that is all the proposed settlement attempts to do, and even those minimal efforts
are unavailing.
indeed, in the earlier remedy proceedings, the government characterized Microsoft’s

view of appropriate relief (which the government has now largely adopted) as a “crabbed
view of antitrust remedies:”

[E]specially in an industry like the software industry, which as

Microsoft has repeatedly emphasized is rapidly changing, a remedy

limited to barring repetition of the precise acts in the precise contexts

that were at issue in the trial could not possibly serve the required

purposes of preventing recurrence of the violations and restoring
competition.
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Gov’t D.Ct. Reply Memo at 49. It is therefore ironic that the government now embraces in
the proposed settlement many of the same substantive decree provisions it earlier dismissed
as woefully inadequate.
Presaging the current dispute over remedies, the government stated in a pleading
before the District Court almost two years ago:
In crafting an effective Sherman Act remedy, a court must use the
record of a backward-looking trial to fashion forward-looking relief.
Looking forward, the Court must anticipate that Microsoft, unless
restrained by appropriate equitable relief, likely will continue to
perpetuate its monopoly by the same anticompetitive methods revealed
at trial, although directed at whatever new competitive threat arises.
Neither the Netscape browser nor Java continues to have the prospect

of lowering the applications barrier to entry, and it is not certain where
future threats to Microsoft’s operating system will arise.

Gov’t D.Ct. Memo at 27-28. The government then went on to describe as potential
middleware or platform threats to Microsoft’s operating system monopoly such products and
technologies as Microsoft’s own Office suite; applications such as voice recognition
software, media streaming technology and email programs; server operating systems (and the
need for interoperability between PCs and servers); and non-PC devices such as PDAs and
hand-held computers. See id. at 28-29.

A settlement such as this one, which limits itself to protecting the next generation of
emerging threats instead of “prying open” the monopolized market (thereby effectively
blessing the extinction of the first generation and the preservation of Microsoft’s monopoly),
cannot claim to serve even this minimal goal without anticipating and prohibiting, with both
specificity and generality, the many ways in which Microsoft can thwart new forms of
competition from novel or different technologies, such as those listed by the government.

In this regard, it is noteworthy that the Court of Appeals, like the District Court,

found that Microsoft’s commingling of its browser and operating system codes constituted
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illegal monopoly maintenance. CA at 64-67. Yet the settlement would allow such conduct
to continue. And as long as such commingling is allowed, Microsoft has the power to
prevent the next generation of computing on web and network servers, nascent or otherwise,
from overcoming its operating system monopoly. Thus, the decree does not even bar
“repetition of the precise acts in the precise contexts that were at issue in the trial.” Gov’t
D.Ct. Reply Memo at 49.
B. The Proposed Settlement Is Riddled With Loopholes That Invite Evasion,
Does Not Anticipate And Prohibit New Forms Of Exclusionary Conduct

To Protect The Windows Monopoly, And Discourages The Development
Of Competition To Windows

1. The Proposed Settlement Provisions To Protect Middleware Do
Not Adequately Address Microsoft’s Past Illegal Conduct, Much
Less Prevent Its Recurrence In The Future

One of the principal threats to the dominance of Microsoft’s operating system
monopoly was middleware, which refers to “software products that expose their own APIs.”
CA at 53; D.Ct. ] 28, 68. Since middleware exposes APIs for which software developers
can write programs, it can provide a less time-consuming and cheaper means of writing
applications that can run on various operating systems. Id. Anything that reduces the need to
adapt, or “port,” an application to competing operating systems threatens to overcome
Microsoft’s monopoly in the PC operating systems market by eliminating the applications
barrier to entry. CA at 54-56; D.Ct. at ] 68-78.

Unfortunately, the provisions that address middleware are so limited and rife with
exceptions as to be virtually meaningless. Sections III.C and IIIL.H of the proposed settlement
are inadequate in at least the following respects: (a) the definitions of key terms invite easy
evasion and make Microsoft’s compliance virtually discretionary; (b) while the settlement is

fairly specific in limiting Microsoft’s ability to restrict OEMs from promoting competing
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software, it is silent on a crucial tactic -- technological binding*-- that Microsoft was proven
to have used to the same exclusionary ends; and (c) the settlement undermines its own
purported goals by including exceptions to each prohibition that largely negate the relief
ordered. In its narrowness, the settlement also ignores new products, the potential for future
innovation, and novel methods by which similar anticompetitive results may be achieved. As
such, the decree fails either to remedy past effects or prevent future anticompetitive acts from
occurring.

a. The Definitions In The Decree Effectively Leave
Compliance At Microsoft’s Discretion

i. The Definitions Of “Microsoft Middleware” And

“Microsoft Middleware Product’’ Encourage

Microsoft To Continue Binding Middleware To Its

Monopoly Windows Operating System

The definition of “Microsoft Middleware” is of crucial importance because, if a

program constitutes “Microsoft Middleware,” Microsoft is then subject to requirements that
it disclose the programming interfaces and communications protocols by which the
middleware interoperates with the Windows operating system. The definition also triggers
Microsoft’s obligation to allow OEMs to re-configure the PC desktop to give purportedly
equal access to competing middleware. See CIS at 17-18; RPFJ §§ III.C, IIL.D, IILE. As
shown below, these disclosures and obligations are not adequate to accomplish their avowed
purpose. The government’s stated goal is to ensure the viability of the OEM distribution

channel for competing middleware products and the ability of those products to achieve

“seamless interoperability” with the Windows operating system. CIS at 38.

The terms “binding” or “commingling of code” refer to including software or a link to web-based software
in an operating system product in such a way that either an OEM or end-user cannot readily remove or
uninstall the code without degrading the performance or impairing the functionality of the operating
system. “Bundling” refers to the sale or marketing of different software products in a single package, but
without commingling of their codes.
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The proposed settlement defines “Microsoft Middleware” as software code that: (1) 1s
distributed separately from the Windows Operating System Product; (2) is trademarked,

(3) provides functionality similar to a Microsoft Middleware Product; and (4) has the code
necessary to be considered a self-contained product. See RPFJ § VI.J. Because each element
of this definition is too narrow or too easily evaded by Microsoft, the obligations that are
triggered by the definition are largely illusory.

The first part of this definition bears directly upon Microsoft’s practice of initially
distributing a middleware product separately. then bundling it for sale with Windows, and
finally binding it to the operating system. See D.Ct. at ] 155-74 (discussing employment of
these tactics with IE). Binding, or commingling of source code was held by the Court of
Appeals to be illegal conduct used by Microsoft to eliminate the browser threat. See CA at
64-67; D.Ct. at q§ 159, 170-74. It is unnecessary technically and has no procompetitive
justification. Id.

The practical effect of the settlement’s definition, however, is to allow Microsoit to
achieve the same anticompetitive results merely by omitting the first of the three steps
mentioned above. Simply by bundling middleware applications with the operating system
from the outset (so that they would not be “distributed separately”), Microsoft may render
any provision regulating its use of “Middleware” a nullity. Because the settlement contains
no limitations on bundling or commingling of Microsoft middleware with the monopoly
operating system, the definition actually encourages Microsoft to engage in anticompetitive
practices -- i.e., commingling of code -- in order to avoid application of the decree.

Second, the definition of “Microsoft Middleware” requires that the product must be

trademarked. Simply by not seeking a trademark, Microsoft can ensure that its middleware
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will not be covered by the settlement’s provisions.” This means that Microsoft can distribute
any product that may have other intellectual property protections, such as copyright or patent
protection, but that is not trademarked, without the product being considered “Middleware.”
Of course, if Microsoft chooses to bind a product to the operating system and not distribute it
separately, there would be no need to trademark the product.

The third requirement, which refers to the functionality of a “Microsoft Middleware
Product,” further limits the scope of the “Microsoft Middleware” definition. This is because
the definition of “Microsoft Middleware Product” lists by name several products traditionally
considered middleware, including Internet Explorer, Microsoft’s Java Virtual Machine,
Windows Media Player, Windows Messenger, Outlook Express, and their successors in the
Windows operating system. See RPFJ § VLK. But limiting the definition of Microsoft
“Middleware” only to those products which in the past were distributed as middleware fails
to account for future development of new products. In addition, the definition omits

important existing products, such as Microsoft Office® and Internet telephony products, that

Even the settlement’s definition of “trademark” is so broad as to further limit the scope of the decree:
“‘Trademarked’ means distributed in commerce and identified as distributed by a name other than
Microsoft® or Windows® that Microsoft has claimed as a trademark or service mark by (i) marking the
name with trademark notices, such as ® or ", in connection with a product distributed in the United
States; (ii) filing an application for trademark protection for the name in the United States Patent and
Trademark Office; or (iii) asserting the name as a trademark in the United States in a demand letter or
lawsuit. Any product distributed under descriptive or generic terms or a name comprised of the
Microsoft® or Windows® trademarks together with descriptive or generic terms shall not be Trademarked
as that term is used in this Final Judgment. Microsoft hereby disclaims any trademark rights in such
descriptive or generic terms apart from the Microsoft® or Windows® trademarks, and hereby abandons
any such rights that it may acquire in the future.” RPFJ § VI.T. Thus, Microsoft may release a new
middleware product entitled Windows™ Telephone, for example, and because the name is descriptive
rather than trademarked, it would not be considered “Microsoft Middleware™ under the terms of the
decree.

Significantly, by omitting Microsoft Office from the list of middleware products, the government has
eliminated from the proposed settlement a middleware product that provides Microsoft with a de facto
monopoly in the middleware market. As of March 1997, Office’s market share had reached 90%, a figure
that has likely grown since that point. See Jesse Berst, Office Suites for Free, ZDNet AnchorDesk
(March 7, 1997), at http://www.zdnet.com/anchordesk/story/story_743.html; see alsg, Benjamin
Woodhead, Microsoft’s Australian Monopoly? Let the U.S. Handle It, iTNews (Nov. 17, 1999), at
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perform functions analogous to the listed “middleware” products.’

The fourth requirement is that the code must be “self-contained.” This too
encourages commingling of Microsoft middleware with the operating system, because it
allows Microsoft to create cross-dependent products solely to avoid complying with the
provisions applicable to “Middleware.” If Microsoft is allowed to commingle the code for
the products in such a way as to create cross-dependencies between the operating system and
middleware (as it did illegally for IE), it can avoid compliance with many of the substantive
provisions in the decree.®

In the CIS, the government explains that the definitions of “Microsoft Middleware”
and “Microsoft Middleware Product” include the “functionality” of a number of existing
Microsoft middleware products, including IE, Windows Media Player, and Outlook Express.
See CIS ai 17-20. What is not mentioned, however, is that the government previously
advocated a definition of middleware that was truly based on the function of middleware and,
as such, there was no need to distinguish between “Microsoft Middleware” and “Non-

Microsoft Middleware.” See Final Judgment § 7(q).° Nor does the CIS discuss the fact that

http://www.itnews,com.au/story.cfm?ID=507 (referring to the lack of recent statistics on Office Suite’s
market share, “We don’t bother to measure that market anymore because Lotus and Corel have been
squeezed out of it ... No one will pay for that sort of research because everyone knows what the answer

is.”).

7 Describing the functionality of a product in terms of the categories of applications, rather than the
operation of the product, also limits the effectiveness of section IIL.H of the proposed settlement, which
relies heavily upon the definition of “Microsoft Middleware Product” to set the parameters of non-
Microsoft middleware access to the OEM distribution channel.

8 An example of cross-dependency is the link between IE and Microsoft Word in the Windows Operating
System Product. Even if an end-user has selected Navigator as her default browser, IE may automatically

launch if the user clicks on a URL, (i.e., an Internet address) that is contained in a Word document.

®  The Final Judgment contained the following definition for Middleware, which it applied to both Microsoft
and Non-Microsoft Middleware:
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in the event that a particular item of software code fails to meet any one of the four
definitional requirements in the settlement, it will not be regulated at all by sections IIL.C,
III.D, and IILE of the decree. This is significant, because the definition as it stands now
neither comports with the traditional definitions of middleware, nor with the way the courts
in this case have used the term. See, e.g., CA at 53.
ii. The Definition Of “Non-Microsoft Middleware
Product” Is Too Narrow To Protect The Ability Of

Products And Competitors To Gain Equal Access
To The OEM Distribution Channel

From the outset, the government has supported injunctive relief designed both to give
OEMs control over how to configure the PCs they sell and to provide end-users with the
ability to remove Microsoft middleware from their computers. See Gov’t D.Ct. Reply Memo
at 45-47, 60-64. Sections III.C and III.H rely on the definition of “Non-Microsoft
Middleware” to identify the competing software products that Microsoft must allow OEMs to
include on the Windows desktop if they so choose and to distribute to consumers. The
intention was to open the OEM channel to distribution of competing software and thereby
remove one of the barriers Microsoft had erected to protect its Windows monopoly. Indeed,
the definition of “Non-Microsoft Middleware Product” encompasses those technologies that
Microsoft “extinguished” (such as the Netscape browser) as it defines the products entitled to

protection. Before a new program receives this protection, however, the settlement’s

“Middleware” means software that operates, directly or through other software, between an
Operating System and another type of software (such as an application, a server Operating System,
or a database management system) by offering services via APIs or Communications Interfaces to
such other software, and could, if ported to or interoperable with multiple Operating Systems, enable
software products written for that Middleware to be run on multiple Operating System Products.
Examples of Middleware within the meaning of this Final Judgment include Internet browsers, e-
mail client software, multimedia viewing software, Office, and the Java Virtual Machine. Examples
of software that are not Middleware within the meaning of this Final Judgment are disk compression
and memory management.
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definition of “Non-Microsoft Middleware Product” requires that at least one million copies
of the product must have been distributed in the previous year. RPFJ § VLN. This onerous
requirement defeats the government’s express purpose of giving new products an adequate

chance at the OEM distribution channel.

The CIS asserts that this level of distribution is “minimal” and “necessary” so that
Microsoft’s affirmative obligations will not be triggered by “minor” or “non-existent”
products. CIS at 20-21. There is no support in the record, however, or in antitrust law
generally for the notion that only large competitors deserve protection. “Minor” new
products, i.e., the nascent competition that the CIS claims will be restored, deserve protection
no less than older, more significant ones. One thing that the history of the software industry
proves is that some of the most popular products and services were created by the ingenuity
of small firms working alone without means of distributing their products. Most, even with
the OEM distribution channel opened to them, failed to distribute one million copies the first
year on the market, and the CIS cites no evidentiary support for setting the distribution
trigger at the extraordinary level of one million copies.

Through this definition, the settlement creates a major obstacle to new products or
competitors being able to obtain wide release and distribution of innovative products.
Moreover, it has the additional pemicious effect of allowing Microsoft ample time to develop
and promote or announce a preemptive offering before the non-Microsoft product reaches the

one million distribution mark.

Final Judgment § 7(q).
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iii. The Definition Of “Windows Operating System
Product” Grants Microsoft Unfettered Discretion
To Decide What Is And What Is Not Part Of Its
Operating System
The settlement defines “Windows Operating System Product” as a closed universe of
past operating system products that is comprised of the software code of Microsoft’s
currently-distributed versions of its PC operating system, including Windows 2000
Professional and Windows XP Home and Professional, and their successors. RPEJ § VLU.

13

The definition also leaves in Microsoft’s “sole discretion” the determination of what software
ccde constitutes future versions of the Windows Operating System Product. Id. The CIS
fails to explain why the definition in the proposed settlement does not establish an objective
standard, but instead entrusts such determinations to Microsoft’s “sole discretion.”
Additionally, rather than explaining how the definition impacts upon the objectives of the
decree and why it was drafted in this way, the CIS merely states that the definition leaves
“packaging” (read: bundling or binding) decisions in Microsoft’s hands. CIS at 23-24.

The government fails to reconcile this definition with the Court of Appeals’ finding
that Microsoft utilized commingling of code to maintain its monopoly. Nor does it explain
how the definition meets the government’s avowed goal that the settlement put an end to
Microsoft’s past monopolistic conduct. The definition gives Microsoft incentives to integrate
middleware into its operating system to avoid having middleware products classified as such.

Of particular importance for the future, the definition fails to take into account that
Microsoft manufactures non-PC and non-desktop PC operating systems, such as an operating
system for personal digital assistants (PDAs) and other handheld devices. These systems

include Windows CE 3.0, Windows NT ® Embedded 4.0, Windows CE for Automotive,

Windows 2000 with the Server Appliance Kit, Windows for Smart Cards, Windows CE
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NET and Windows XP Embedded. Any settlement that serves the public interest must cover
new products that Microsoft can and will use to protect its PC operating system monopoly.
There is an extensive set of devices which are the target for these systems beyond PDAs and
pocket PCs, including smart phones, smart TVs, gamiﬂg devices, web pads, Internet
appliances, media appliances, digital cameras, printers, scanners, retail point of sale devices,
Windows based thin-client terminals, set-top boxes, residential gateways, automobile
computing systems, home servers, industrial control devices and smart cards.

In short, the proposed settlement’s definition ignores both past and future operating
system products. A proper definition of “Windows Operating System Product” would both
recognize Microsoft’s past product releases and include all Microsoft operating systems for
any hardware device, including PCs, servers and handheld computing devices."

b. The Settlement Fails To Prohibit Tactics
Used By Microsoft To Foreclose OEM Distribution Of

Competing Products And Allows That Unlawful Behavior
To Continue

The proposed settlement effectively endorses, through its silence, tactics previously
employed by Microsoft to prevent OEMs from becoming an effective distribution channel for

competing middleware products. Among the deficiencies in section IIL.C of the settlement

The definitions of “Windows Operating System Product” and “Personal Computer,” read together, also
create an ambiguity that places in doubt whether future versions of Microsoft’s operating system will even
qualify as a “Windows Operating System Product™ under the proposed settlement. Windows XP is
Microsoft’s first PC operating system designed for shared or multiple person use. Microsoft has promoted
XP’s ability to facilitate home networks where many people can share devices and Internet connections.
See Experience the Connected Home: Share One or Many Computers (May 9, 2001), at
http://www.microsoft.com/windowsxp/home/evaluation/experiences/connectedhome.asp. Because
Windows Operating System Product is defined as software “distributed commercially by Microsoft for use
with Personal Computers,” RPFJ § VI.U, and the definition of “Personal Computer” means “any computer
configured so that its primary purpose is for use by one person at a time,” RPFJ § VI.Q, if XP or its
successors are distributed primarily for multiple users or employed for construction of mini-networks or
servers, successor products could fail to meet the definitional requirements to be covered under the

decree. See RPFJ § VI.Q (expressly excluding servers and other computing devices from the definition of
Personal Computer).
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are: (1) its failure to prevent Microsoft from binding middleware to its operating system:;
(ii) its failure to require Microsoft to set meaningful price differentials between “fully
loaded” and “stripped down” (without Microsoft Middleware) versions of the Windows
operating system that could “pry open the market” for competing bundles of software and
middleware offered by OEMs and third-party customizers; and (iii) the inclusion of
limitations and loopholes that undermine the purpose of the decree provisions.

i. A Prohibition Against Commingling Of Code Is

Necessary To Prevent Microsoft From Continuing

To Exclude Competition That Threatens The
Windows Monopoly

The Court of Appeals affirmed the District Court’s findings that Microsoft’s
commingling of the code for IE with the code for Windows and its refusal to allow end-users
to remove the IE browser from the Windows desktop constituted exclusionary acts in
violation of Section 2. See CA at 66-67. Binding the IE middleware product to the
Windows operating system injured both Netscape and consumers by degrading the ability of
Netscape to effectively interoperate with Windows, thus reducing consumer options in
browser choice, and by ensuring that deletion of files containing browser-specific functions
would also delete vital operating system routines, thus crippling Windows. CA at 65-66
(citing D.Ct. at | 164). Microsoft’s anticompetitive purpose so dominated its business
decisions that it degraded its own products by binding, since commingling of code decreased

the security and reliability of Windows. CA at 62, 65; D.Ct. ] 174."

" “Binding harmed consumers who did not want Internet Explorer, by causing ‘performance degradation,
increased risks of incompatibilities, and the introduction of bugs.’” Felton Decl. | 84 (citing D.Ct. at
q173).
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In response to these acts, the government initially advocated a prohibition against the
binding of software to the operating system, in order to prevent

Microsoft from repeating the illegal conduct that the Court found it
undertook with respect to the browser. See, e.g., Findings ] 164,
166-74, 176; see also Zenith, 395 U.S. at 132 (a remedy should
prevent defendant from repeating the “same type or class” of unlawful
conduct). Forced bundling injures consumers directly and injures
competition by increasing the costs rival software vendors must incur
to get their products distributed effectively. It is an especially potent
competitive weapon for Microsoft because Microsoft is able to target
competing middleware threats — like the browser — by bundling its
own version with its operating system monopoly, thereby protecting
that monopoly.

Gov’t D.Ct. Reply Memo at 60-61 (emphasis added). Indeed, the government’s chosen
remedy on this issue in the Final Judgment not only required abolition of commingling, but
required the price of Windows to be reduced in proportion to the amount of unbundled
programming that was removed by an OEM:

g.  Restriction on Binding Middleware Products to Operating System
Products. Microsoft shall not, in any Operating System Product
distributed six or more months after the effective date of this Final
Judgment, Bind any Middleware Product to a Windows Operating
System unless:

i.  Microsoft also offers an otherwise identical version of that
Operating System Product in which all means of End-User
Access to that Middleware Product can readily be removed (a)
by OEMs as part of standard OEM preinstallation kits and (b)
by end-users using add-remove utilities readily accessible in
the initial boot process and from the Windows desktop; and

ii.  when an OEM removes End-User Access to a Middleware
Product from any Personal Computer on which Windows is
preinstalled, the royalty paid by that OEM for that copy of
Windows is reduced in an amount not less than the product of
the otherwise applicable royalty and the ratio of the number of
amount in bytes of binary code of (a) the Middleware Product
as distributed separately from a Windows Operating System
Product to (b) the applicable version of Windows.

See Final Judgment § 3(g). In the CIS, the government acknowledges that the Court of
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Appeals found that Microsoft unlawfully “integrated its web browser into Windows in a non-
removable way while excluding rivals,” CIS at 3, but then makes no further mention of the
commingling issue.

Notwithstanding the government’s stated conviction (backed by the Court of
Appeals’ holding) that binding violates Section 2, the proposed settlement gives a green light
to Microsoft’s continuing to bind middleware products to its operating system. This gap in
the settlement’s coverage, coupled with the definitions of Microsoft Middleware and
Microsoft Middleware Product, not only allows Microsoft to continue its past anticompetitive
conduct, but also provides Microsoft with an incentive to use the same techniques to extend
its monopoly into other areas.'

The settlement’s failure in this respect is underscored by Microsoft’s recent
introduction of Windows XP, which plainly demonstrates its intent to continue defending the
Windows monopoly by binding even more applications and services to its new operating
systems, notwithstanding the determination that doing so is illegal. Windows XP has more
Microsoft middleware products and services bound to or included with the operating system
than any previous version of Windows. One of the services integrated into XP is Passport, a
web authentication, security and credit card verification service that allows consumers, using
a single log-in, to shop on thousands (and ultimately, Microsoft hopes, millions) of websites
that accept Passport. Because Microsoft’s past unlawful conduct allowed it to maintain a PC

operating system monopoly and acquire a de facto monopoly in the browser market (IE is

12 1n addition to the settlement’s failure to prohibit commingling of code, the settlement also condones

Microsoft’s bundling of products with its operating system. Section III.C presents OEMs with a laundry
list of options they may adopt in installing, displaying, and distributing Non-Microsoft Middleware, but
nothing in the proposed settlement prevents Microsoft from forcing OEMs to accept additional products as
part of the Windows Operating System Product that are included with the operating system. As a result,
under the proposed settlement, OEMs can be forced to accept a complete package of Microsoft products
with each license of the Windows operating system.
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used to access the Internet by approximately 91% of consumers),” Microsoft is in a uniquely
advantaged position to encourage subscription to Passport whenever a user connects to the
Internet from her XP desktop. This is so because XP comes fully loaded with prominently
displayed prompts for Passport throughout the program, starting with the initial boot
sequence and continuing each time the user logs on to her computer.

As Microsoft succeeds in generating Passport subscriptions through its monopoly
distribution of Windows XP, retailers with web portals selling products and services on the
Internet will be forced to accept Passport as their authentication system. In this way,
Microsoft will be able to nullify threats to the Windows monopoly by precluding other web-
based alternatives to Passport. Furthermore, by defending its PC monopoly with Passport,
Microsoft will also insert itself on both sides of a web transaction. Because of the “network
effect,” the final outcome -- absent strong and effective injunctive relief -- is likely to be that
most e-commerce will be conducted with either the consumer or vendor, or both, paying a
fee to Microsoft for the use of Passport.

To the extent Passport gains a foothold as an authentication gateway to Internet
commerce, this will erect a new barrier to entry for competing operating systems.
Consumers will be reluctant to switch to a non-Windows PC operating system, because the
personal information stored on Passport is readable only by Microsoft web servers, which in
turn can be designed to interact most effectively with the Windows operating system and its
embedded middleware, such as IE. At the same time, by erecting a fence (Passport) between
PC users and the Internet generally, Microsoft will make it far less likely that a competing

middleware platform, such as Netscape’s Navigator, will displace user dependence on

13 Don Clark, AOL Sues Microsoft Over Netscape in Case That Could Seek Billions, Wall Street Journal,
Jan. 23, 2002, at B4 (citing Browser Market Shares StatMarket (2002), at www.websidestory.com).

-47 -
MTC-00029411_gge,




Comments of SBC Communications Inc.

Windows, because without Passport, Navigator may end up being of little utility for e-
commerce.

Nothing in the proposed settlement would prevent this chilling repetition of
Microsoft’s monopolizing conduct. By failing to adequately address the old tactics used
(binding middleware to the operating system) and limiting the scope of the remedy in a
manner which excludes new products and services, the proposed settlement fails in a critical
way to end Microsoft’s monopolizing conduct, let alone to deny Microsoft the fruits of its PC
monopoly."

ii. The Proposed Settlement Omits Any Requirement
That Microsoft Offer A Stripped-Down Version Of

Windows At A Price That Reflects The Value Of
The Removed Middleware Products

As the Court of Appéals held, there is an economic disincentive for OEMs to offer,
install and service a second middleware product such as a browser. CA at 66. However,
nothing in the proposed settlement provides OEMs with an economic incentive to become a
viable and effective means of distribution for alternative middleware products. Only by
requiring Microsoft to provide OEMs with an economically-viable “stripped-down” version
of Windows -- including the ability to completely remove Microsoft middleware from the
operating system, see Final Judgment § 3(g)(i) -- will OEMs ever have an incentive to offer

users products containing Non-Microsoft middleware alternatives.

¥ It is noteworthy that the binding of applications is not limited to browsers and internet-related services, but
also includes common applications such as word processing. For example, Microsoft has used its
operating system monopoly to motivate consumers to use Microsoft Word instead of Corel’s Word
Perfect. Regardless of the quality or perceived attributes of Word Perfect versus Word, many businesses
and individual consumers use Word simply to avoid incurring the additional trouble and expense of
licensing a second word processing application when the PC operating system already comes equipped
with such a function.
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Even if Microsoft were required to provide OEMs with an unbundled operating
system, it would only be possible for OEMs to offer consumers a choice of an alternative
middleware/software package for the PC if Microsoft’s price to the OEM were reduced to
reflect the lower value of a software package that does not include Microsoft middleware that
the OEM wishes to replace with competing products. Put another way, a market for
alternative middleware configurations will only arise if such alternatives can be priced
competitively with the “fully loaded” version of Windows. If the cost of alternative
middleware bundles is always higher than that of the Microsoft Windows bundle, the market
for non-Microsoft middleware will be limited oi nonexistent.

OEMs must have more than the Hobson’s choice of either buying Windows XP fully
bundled at $200, for example, or paying $199 for a stripped down version of Windows and
then incurring the additional capital and labor costs of replacing a Microsoft middleware
product with a competing product bought at an additional, separate cost.

Consequently, any remedial proposal that seeks to open the OEM distribution channel
to competing middleware must address the pricing of the Windows operating system. The
Final Judgment recognized the need for such a pricing mechanism. It required that the price
of versions of Windows from which Microsoft middleware functions had been disabled or
removed be reduced in proportion to the relative amounts of computer code bytes found in
the operating system and middleware products in question. See Final Judgment § 3(g)(it).
Alternative formulations based on the relative product development costs are also available.
See Litigating States’ § 1.

Connected to the pricing issue is the failure of the proposed settlement to allow any

party that is not an OEM (§ II1.C) or end-user (§ IIL.H) to alter the configuration of the
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Windows platform. This omission has the effect of preventing third parties, who might fill a
niche as customizers, to directly offer OEMs or end-users specific software/middleware
packages that could be added to a stripped-down Windows operating system. For example, it
is likely that absent Microsoft’s illegal binding of its middleware to the Windows operating
system, an industry of independent bundlers specializing in the sale of customized software
packages would have developed. Using the operating system as a platform, these vendors
could create customized software/middleware packages based on the need of particular
consumer market segments, such as stock market buffs, antiques dealers or mathematicians."
As it stands now, the proposed settlement creates no incentive for OEMs to pursue
any of the objectives of section IIL.C. Yet, if the OEM distribution channel is not reopened,
the decree will have no chance to succeed in its most important goal -- to restore competition
in the monopolized market -- as no ISV will have equal access to consumers.
iii. The Provisions In The Proposed Settlement That
Purport To Foster OEM Flexibility In Product

Configuration And Middleware Choices Contain
Fatal Ambiguities And Loopholes

Although the government originally supported straightforward remedy provisions
governing OEM flexibility as to what products could be offered with a PC operating system,
it now retreats to complicated provisions whose limiting language undercuts the purported
relief. Compare Final Judgment § 3(a)(iii) with RPFJ § III.C. When the government initially
proposed provisions that would allow OEMs to reconfigure the products they offered to meet

consumer demand free from Microsoft’s restrictions, it stated:

1> The proposed settlement contains one exception to its blanket prohibition on third party alterations: it
would permit a Non-Microsoft Middleware producer to designate that its product be invoked
automatically in place of a Microsoft Middleware Product. However, the mechanism by which the
producer may accomplish this is at Microsofts discretion, and Microsoft may require confirmation from
the end-user that he or she would like to accept this option. See RPFJ § III.H.2.
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Microsoft ... refused to permit OEMs to remove the Internet Explorer
icon, even when their customers wanted them to do so. This provision
of the Final Judgment thus prohibits Microsoft from preventing OEMs
from undertaking competitively valuable alterations to the first screen,
bootup sequence, and icon display and will help the OEM channel for
distribution of non-Microsoft software, thereby giving consumers
greater choices not only in how their computers look, but in what
innovative software OEMs can offer them (Shapiro pp. 17-20, 24).
Gov’t D.Ct. Memo at 39. In response to Microsoft’s objections, the government reiterated
that the purpose of the provisions was to

prevent Microsoft from restricting OEMs’ ability to customize their
PCs in certain ways to promote non-Microsoft software.

[It] will simply enable them to configure their systems so that non-
Microsoft software can launch automatically, OEMs can offer their
own internet access provider or other start-up sequence, and non-
Microsoft Middleware can be made the default.

Gov't D.Ct. Reply Memo at 45-46.

Notwithstanding the logic of the government’s past proposals, the proposed
settlement replaces clarity with ambiguity and loopholes. Section III.C.1 states that
“Microsoft may restrict an OEM from displaying icons, shortcuts and menu entries for any
product . . . to products that provide particular types of functionality,” but nowhere defines
“functionality.” Without such definitions, Microsoft is free to decide what categories of
middleware “functionality” qualify for display. Thus, nothing prevents Microsoft from
excluding non-Microsoft middleware products for which no Microsoft counterpart exists --
an obvious deterrent to competing middleware products that are more innovative than
Microsoft’s own products.

Section 1I1.C.2 ostensibly allows OEMs to distribute and promote non-Microsoft

middleware through the display of shortcuts on the Windows desktop, but provides that the
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provision will apply only “so long as such shortcuts do not impair the functionality of the
user interface.” However, by never stating who determines when the “functionality” of
Microsoft’s operating system is impaired, the provision gives Microsoft free reign to decide
which non-Microsoft products may be promoted by an OEM.

Section III.C.3 permits OEMs to configure competing middleware products to launch
automatically at the conclusion of the initial boot sequence or upon connection or
disconnection from the Internet. CIS at 31. It also appears to prohibit ISVs and OEMs from
palming-off competing products by imitating Microsoft’s trade dress. Nonetheless, the
ambiguous wording of the provision would let Microsoft decide, in the first instance, which
competing products may be displayed and what form the user interfaces (e.g., icons) may
take. Moreover, as in § III.C.1, the provision’s benefits are tied to a “functionality”
determination made by Microsoft. The automatic launch of competing Middleware is only
assured “if a Microsoft Middleware Product that provides similar functionality would
otherwise be launched automatically at that time,” which would again limit the settlement’s
reach to products with which Microsoft already competes.'®

Subsection 5 allows OEMs to configure the Windows desktop to promote a non-
Microsoft Internet access provider (“IAP”) in the initial boot sequence. The provision is
problematic for two reasons. First, it permits Microsoft to require that such offers meet

“reasonable technical specifications established by Microsoft,” which are never defined.

16 Section II1.C.4 allows OEM:s to offer alternative operating systems. While seemingly procompetitive, the

government fails to acknowledge that there currently is no market for alternative operating systems. See
CIS at 32. As the Court of Appeals explained, due in large part to network effects, there is no incentive
for consumers to use or for ISVs to write programs for PC operating systems other than Windows. See
CA at 49-50, 55. Moreover, it is unclear that it is technologically feasible to include multiple operating
systems on the same PC without sacrificing significant amounts of storage capacity or speed. No similar
provision appeared in the Final Judgment, a fact which suggests that it is mere window-dressing (no pun
intended) and does nothing to eliminate the barriers to competition erected by Microsoft.
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Second, because it refers only to IAP offers, the proposed settlement prevents OEMs from
offering any other type of product or service in the initial boot sequence. In striking contrast,
the initial boot sequence for Windows XP offers a wide range of Microsoft products and
services, including Passport, Hotmail, Instant Messenger and Internet telephony.
Competition cannot be restored unless all competing middleware products, not just IAPs, are
put on equal footing with Microsoft products. Because the proposed settlement allows
Microsoft to retain the advantages of its operating system monopoly in the boot sequence by
having an exclusive chance to promote its products and services, it fails to serve the public
interest.

Finally, nothing in the proposed settlement discusses OEMs’ ability to offer an
alternative desktop. Prior to Microsoft’s prohibiting the practice, OEMs would change the
appearance of the desktop in ways they found beneficial. D.Ct. at ] 214. Some OEMs
replaced the Windows desktop with a user interface of their own design or one that
conformed with that of the OEM’s selected browser. CA at 62-64. The government
previously advocated a provision in the Final Judgment that assured OEMs the ability to
offer an alternative to the Windows desktop, subject to the proviso that an OEM may not
completely block access to the Windows desktop. See Final Judgment § 3(a)(iii)(3) (OEMs
may “‘display any user interfaces, provided that an icon is also displayed that allows the user
to access the Windows user interface™)."” In the CIS, however, there is no explanation for the

omission in the proposed settlement of this and other OEM configuration options that the

7 The Court of Appeals found no justification for the restrictions on OEM configuration generally, but did
hold that “‘a shell that automatically prevents the Windows desktop from ever being seen by the user is a
drastic alteration of Microsoft’s copyrighted work, and outweighs the marginal anticompetitive effect of
prohibiting the OEMs from substituting a different interface automatically upon completion of the boot
process.” CA at 63.
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government strongly advocated before the District Court and on appeal.
c. Provisions That Purport To Allow End-Users And OEMS

To Enable Or Remove Middleware Products Are Severely
Flawed

Section III.H of the proposed settlement purports to allow end-users the freedom to
add and remove middleware as they see fit. In actuality, the provision fails to do so because:
(1) Microsoft is never required to permit an end-user or OEM to remove a Microsoft
Middleware product from the PC’s memory, only to “disable” the functionality and
“remove” the icon or other visual means of access; (ii) Microsoft continues to have full
control over whether and when its products may override or launch in place of competing
products; and (iii) the timetable for implementation renders the provision almost useless as a
means of restoring competition.

i. Inability To Actually Remove Microsoft Products

From The Operating System Cripples The
Effectiveness Of The Decree

The Court of Appeals held that Microsoft’s removal of IE from the add/remove utility
m Windows had the effect of reducing usage of rival browser products and violated Section
2. CA at 65. Loading the operating system with Microsoft middleware that cannot be
removed imposes greater burdens on OEMs that choose to install competing middleware
products.”® It also prevents consumers from receiving full access to the products and services
of their choice. CA at 62, 65; D.Ct. at ] 174. Binding middleware products to the operating

system also has a significant effect on the ability to remove Microsoft middleware, as it is

8 OEMs incur increased costs as a result of customer “hotline” calls to the OEM. CA at 61. The additional
program code also reduces the storage capacity of the computer and the speed of the processor. This is yet
another way that Microsoft is able to erode OEM and consumer incentives to use competing middleware
products.
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difficult or impossible to remove the products without degrading Windows. CA at 66-67;
D.Ct. atq 159.

The government recognized that not being able to remove Microsoft middleware had
the effect of “foreclosing customer choice and excluding competition,” Gov’t D.Ct. Memo at
6, and that Microsoft used this as a means of increasing the barriers to entry for middleware.
Id. at 42; Shapiro Decl. at 25-26. Consequently, the relief initially requested by the
government required that any Microsoft middleware product that was technologically bound
to the operating system must be removable to create a “stripped down” version of Windows
via the add/remove utility. See Final Judgment § 3(g)(i). No such requirement exists in the
current settlement, however. Although the CIS states that section III.LH “ensures that OEMs
will be able to choose to offer and promote, and consumers will be able to choose to use,
Non-Microsoft Middleware Products,” CIS at 45, the government now discusses the

provision in terms of “removing access” to the middleware product without explaining that

“removing access” does not mean removing the product itself. Id.
Because section III.H of the proposed settlement fails to require Microsoft to enable
OEMs and end-users to remove unwanted Microsoft middleware from Windows, it facilitates
commingling of code, raises rivals’ costs, and renders product substitution illusory.
ii. The Exceptions And Limitations Contained In The
End User/OEM Control Provisions Swallow The
Relief Provided And Permit Microsoft To Override

OEM Or End-User Selections Of Preferred
Middleware Products

On the subject of OEM/end-user control, the proposed settlement replaces a provision
of less than fifty words in the Final Judgment with a series of interlocking provisions that run
over six hundred words. Compare Final Judgment § 3(g)(i) with RPFJ § III.LH(1-3). None of

these limitations and exceptions were present in the interim relief the government advocated
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before the District Court previously, and the CIS is silent regarding the rationale for the
avalanche of restrictions that it now proposes. Nor does the government suggest that the
changes are needed in response to any holdings by the Court of Appeals.

What the proposed provisions do is create so many exceptions, limitations, and
loopholes as to vitiate the broad pronouncements in the CIS. Two aspects of section IILH
exemplify the manner in which the proposed settlement undermines its own efficacy:

(a) permitting Windows to automatically ask an end-user if he or she wants to alter the
computer’s desktop configuration to restore Microsoft middleware that was previously
removed by an OEM; and (b) permitting Microsoft virtually unbridled discretion as to when
to override an end-user’s selection of a default web browser or other middleware.

(a) Microsoft Can Alter End-User/OEM Choices

As discussed above, the proposed settlement does not allow OEMs or end-users to
actually remove Microsoit middleware from their computers, instead limiting them to merely
deleting icons and menu entries; the middleware itself remains physically in the computer, or
in many cases, technologically bound to the Windows operating system. Even a conscious
decision by an OEM or end-user to remove Microsoft icons and menu items is subject to
interference by Microsoft under the proposed settlement. Section II1.H.3(a) allows Microsoft
to include in the Windows operating system a prompt that would ask the end-user, fourteen
days after the initial boot up of the computer, for permission to automatically erase the
OEM’s or end-user’s configuration of the system and reinstate the Microsoft middleware that
was previously deleted. RPFJ § III.H.3(b).

This provision is troublesome for a variety of reasons, not least its Orwellian
reminder of Microsoft’s omnipresence. Most importantly, it allows Microsoft to undermine

the configuration choices made by OEMs that may include significant promotion of
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competing middleware. It allows Microsoft to do this fourteen days after an end-user first
boots up the computer, at a time when the end-user may not yet have gained a great deal of
familiarity with the computer. Depending on how the question is asked and the user’s level
of sophistication, the user may not understand that he or she is removing the programs
installed by the computer’s manufacturer and replacing them with Microsoft products that
may not work as well. Furthermore, the prompt is unnecessary, because if a user wanted a
different configuration, she would be free to buy the computer from another OEM or
purchase additional software on her own.

Nor is any limitation placed on the number of times Microsoft may “suggest” that the
user alter the configuration. But regardless of how often Microsoft asks -- every day, every
fourteen days, once a year, or only once -- the fact that it can raise the question at all not only
undermines the OEM configuration, but also the goal of providing end-users with “a separate
and unbiased choice with regard to each Microsoft Middleware Product or Non-Microsoft
Middleware Product.” RPFJ § III.LH.1(b) (emphasis added); see also CIS at 48 (purpose of
section I1[.H.3 is to prevent automatic alteration of OEM configuration, such as “sweeping
the unused icons that the OEM has chosen to place on the Windows desktop”). There is no
justification for permitting Microsoft to undercut this aspect of relief. Microsoft should be
prohibited from ever prompting users to scuttle their OEM selections or desktop choices.

(b) Microsoft Can Override End-User/OEM
Middleware Default Choices

Although section III.H.2 of the proposed settlement ostensibly enables end-users and
OEMs (and middleware producers themselves) to designate non-Microsoft middleware
products (including web browsers) to be invoked automatically in lieu of a Microsoft

product, loopholes and conditions destroy this provision’s utility as a remedial device.

-57-

MTC-00029411_0074



Comments of SBC Communications Inc.

As an initial matter, the default election procedure is made reciprocal -- requiring that
identical removal options be afforded Microsoft with respect to non-Microsoft middleware
that would otherwise be the default. The government does not explain why such parity 1s
being offered to an antitrust violator at the expense of those who have not violated the law."

More troubling are the “Notwithstanding” clauses that follow subsection 3, which
directly limit the benefits extended by section III.H.2. Part 1 of the first clause allows
Microsoft to invoke a Microsoft Middleware Product if it is necessary for the computer to
interoperate with a server maintained by Microsoft. RPFJ § III.LH. Because so much
middleware -- be it a web browser or a Java formulation -- now interacts with commercial
web servers, which are to a large extent Microsoft web servers, the loophole created by this
provision is enormous. As computing moves off the desktop onto Internet servers,
communication with servers is becoming the norm. Moreover, because IE has captured over
90% of the market as a result of Microsoft’s illegal conduct, Microsoft is now positioned to
dominate the server operating system market by changing the protocols its browser uses to
communicate with servers, from the current industry standard to its own proprietary
protocols. This will leave those who host web servers with little choice but to use a
Windows server operating system. See pp. 70-76 infra. Should this occur, the first
“notwithstanding” clause of the proposed settlement’s section III.H will allow Microsoft to
override users’ default browser selections in the vast majority of situations. The ultimate

outcome will be that the illegal Windows monopoly will again be protected from the threat to

19 Although the Court of Appeals did not affirm the District Court’s blanket conclusion that IE’s override of
competing default browsers was illegal in all circumstances (for example, when accessing Windows
“Help” resources and updates on the Internet), CA at 65-67, the proposed settlement swings much further
in the other direction in permitting Microsoft to write the rules of when such an override of a user’s
designated default middleware product will be permitted.
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its dominance posed by non-Microsoft web-based computing.

The second “Notwithstanding” clause in § III.H allows a Microsoft Middleware
Product to launch if the designated Non-Microsoft Middleware Product fails to implement a
“reasonable technical requirement (e.g., a requirement to be able to host a particular ActiveX
control).” RPFJ § III.H. Because the proposed settlement leaves it to Microsoft to determine
what a “reasonable technical requirement” would be, the loophole created by this provision is
also enormous. To the extent the clause provides an example of such a failure to meet a
technical requirement, the exception is overly broad. ActiveX is a programming
environment that allows programs provided by servers to run locally on a PC inside the web
browser. Its use replaces in part the cross-platform capabilities of Java and the open standard
communication protocols used by most servers. Thus, by determining that the hosting of
ActiveX is a “reasonabie technical requirement,” the proposed settiement ensures that
anytime a Microsoft web product or service is launched or any product or service that relies
on a Mic.osoft server is downloaded, Microsoft will be able to override a user’s choice of
browser. This provision grants Microsoft license to automatically override an end-user’s
browser choice when that user accesses a program or service that requires interaction with a
Microsoft server. Far from restoring competition, this pernicious provision protects

Microsoft’s ill-gotien operating system monopoly from web-based competition.”

2 The last part of the “technical requirements” clause, moreover, puts the onus on ISVs to request the reason
for the technical failure. Because ISVs are unlikely to be immediately aware that there is a technical
failure on the part of their middleware, the burden must be placed on Microsoft to explain such overrides.
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iii.  The Timing Of Implementation Of Section 111.H
Allows Microsoft To Reap The Fruits Of Its Past
Illegal Conduct Without Adequately Limiting Its
Conduct Today Or In The Future

In addition to the foregoing serious deficiencies, the timetable in section IILH for
implementation of the substantive provisions by itself renders the provision meaningless as a
vehicle for restoring competition. Under the terms of the proposed settlement, section IILH
will not be implemented until twelve months after submission of the settlement to the Court
or at the release of the first service pack for Windows XP, whichever comes earlier. Because
Microsoft is not bound by any of the provisions until that time, it has no incentive to release
the first service pack prior to December 2002. The provision is thus rendered meaningless
for a fifth of the lifespan of the decree.

Microsoft has no grounds to complain about burdens caused by making section III.H
immediately effective. To the contrary, the year delay in implementation would reward
Microsoft for its bad faith release of Windows XP, before a settlement was in place, with full
knowledge that (notwithstanding the monopoly maintenance holding by the Court of
Appeals) XP contains more bundled middleware, more commingled code, and more prompts
for Microsoft-related products and services than any prior version of Windows. At the very
least, the release of XP violates the spirit of the settlement by which Microsoft claims it is
already abiding. No minimally adequate settlement would fail to provide relief to the
marketplace as soon as practicable.

The proposed settlement also contains another glaring temporal loophole. The last
paragraph of section IIL.H states that only the Microsoft Middleware Products that existed
seven months prior to the last beta test on a new version of Windows will be subject to the

requirements of the provision. This means that any new Microsoft product or service,
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developed six months or less prior to the date of the last beta test* of a new Windows
operating system release or major upgrade, would not be subject to the requirements that its
icon or menu entry be removable from the operating system desktop or the requirement that
the automatic launching of the product be disabled in favor of a competing middleware
product.
The government offers no justification for a proposed settlement that guts the section
IILH “removal” provision with myriad and, in some cases themselves anticompetitive,
limitations and loopholes, and then delays their implementation for significant portions of
settlement’s proposed five-year duration.
In contrast to the current settlement’s abundant accommeodations to Microsoft, two
years ago, the government categorically rejected Microsoft’s complaints that it would be
tnable to comply with the “unbinding” provisions the government then advocated (i.e.,
requiring that OEMs and end-users have the ability to engage the Add/Remove utility to
delete IE):
Microsoft’s assertion that offering an “unbinding” option for OEMs
and end-users for the few covered middleware products in existing
operating systems would take “far longer than six months, would cost
hundreds of millions of dollars,” and would result in a “far inferior”
OS cannot be reconciled with the record in this case and the district
court’s findings.

Gov’t CA Brief at 132; Gov’t D.Ct. Reply Memo at 63-64 (referring to its expert witness’s

ability to create a removal program that did not damage or degrade the operating system in a

relatively short amount of time and the fact that Microsoft already provided a ready means of

2l “Beta test” refers to the last round of testing for a new software product that is typically performed by

sending the software product out to consumers and industry insiders both as a means of ironing out the
kinks in the product and obtaining publicity for the impending release. There is no set date within the
industry of when these “tests” are performed. They can occur months before or immediately proceeding a
pending product release date.
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removing at least 80 components, many of which it considered “imegrated” features of
Windows). There is no reason, technical or otherwise, why the government should not insist
upon timely and effective measures to prevent Microsoft from continuing to commingle its
middleware with its operating system in blatant disregard of the Court of Appeals ruling.

2. Provisions Designed To Protect Interoperability
Between Microsoft Products And Non-Microsoft
Products Are Seriously Flawed

In the earlier remedy proceedings, the government explained the indispensable

competitive importance of “interoperability”:*

Microsoft’s Operating System monopoly gives it the ability to favor
Microsoft products in other markets, by refusing to disclose some of
the Interfaces supported by Windows. Such a refusal would allow
Microsoft to prevent some products from interoperating fully with
Windows. Permitting all products to interoperate fully with Windows
is necessary to ensure that that those products realize their full
potential in terms of performance and functionality.

Felton Decl. {] 51-52 (emphasis added). Indeed, full interoperability has long been’
recognized by Microsoft, quite correctly, to be a primary threat to its monopoly position in
the PC cperating system market because it would allow multiple, competing operating
system platforms to perform essentially all the functions of a Windows PC. CA at 52-54;
D.Ct. at | 68-93; Henderson Decl. ] 12-18, 29-40; Shapiro Decl. at 20-21. Middleware,
such as Netscape and Java, posed the initial competitive threat in using interoperability to
shift computing away from the Windows PC (the “middleware threat”).

But, as recognized in District Court findings cited with approval or undisturbed by the

Court of Appeals, server-based computing, which would shift many computing tasks from

22 As a general matter, interoperability is the ability of different computers, servers or other devices,

regardless of whether they use the same software and hardware, to freely transmit and receive information
to and from each other.
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the Windows PC to a server on the Internet, also poses a significant threat to the Microsoft
operating system monopoly. D.Ct. at ] 24-27 (see CA at 52). By preventing full
interoperability, however, Microsoft can neutralize the server threat.

Despite the government’s claim that the proposed settlement achieved “seamless
interoperability between Windows Operating System Products and non-Microsoft servers on
a network” (CIS at 38), the proposed settlement would, in reality, enable Microsoft to
withhold the disclosures necessary to achieve interoperability and thus defeat this goal. The
proposed settlement would do nothing to achieve interoperability between a non-Microsoft
server operating system and Windows or IE. Instead, the only disclosure requirements are
both ineffectual and too narrow: They apply only to PC middleware and certain client
nrotocols, disclosures which are insufficient, on their own, to create interoperability, between
a PC and a server or among servers. Thus, instead of preserving threats to the Microsoft
monopoly from all sources, the settlement gives Microsoft a free shot at disabling server
competition.

a. The Government’s Original Remedy Required

Broad And Meaningful Interoperability Disclosure By
Microsoft

During the initial remedy proceedings before the District Court, the government
recognized that new threats were emerging to Microsoft’s monopoly in the PC operating
system market. Gov’t D.Ct. Memo at 29. The government recognized the likelihood that, in
the future, most computing will be done through networks and on servers housed at remote
locations, with personal computer use diminishing. The government acknowledged that, as a
result, software for communicating with servers, operating systems for servers, and
middleware designed to function on servers, had become a principal competitive threat to the

Microsoft PC operating system monopoly. Id.; see also Henderson Decl. q 13-16; Shapiro
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Decl. at 20-21.

The “server threat” arises from the following circumstances, as the government
recognizes. Instead of using an expensive, “intelligent PC”, which contains a Windows
operating system, a substantial hard drive and a powerful microprocessor, consumers
increasingly use simpler or smaller, more convenient devices, such as cell phones, PDAs
(such as “Palm” or “Blackberry” devices), TV-set-top boxes, or “dumb PCs,” all of which
are typically equipped only with more basic (and often non-Microsoft) operating systems, a
browser, smaller (if any) hard drives, and a microprocessor. D.Ct. at {f 22-27; Henderson
Decl. §§ 13-16, 91-92; Shapiro Decl. at 3-4. The consumer will then use this device’s
browser to connect to the network of servers on the Internet.

By accessing servers on the Internet, the consumer can perform most of the same
computing functions (access/browse the Internet; word processing; e-mail; instant messaging,
etc.) that are provided by a Windows PC, but at lower cost and much greater convenience.
For example, under the PC computing model, to compose and spell-check a document, the
PC’s processor is used to process the relevant software program to perform the functions.
Under the server-network computing model, however, the same function (compose and spell-
check a document) is accomplished through the server, which processes the relevant software
program and then transmits the document back to the PC. The PC operating system under
this scenario does little more than transmit and receive the data. The actual computing
functions are largely performed by the server’s operating system and hardware. Similarly,
far more complex applications can be offered on the Internet through high-powered servers

effectively shared by thousands or millions of consumers.
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The government recognized the overriding importance of server software and
communications protocols in supporting the original Final Judgment:

As computing continues to move off the desktop and into the internet,
middleware threats could develop on servers, in either server operating
systems or server applications. Microsoft cannot defeat these threats
by bundling its own version of such software into its PC operating
systems, but it could use its operating system monopoly in other ways
to crush any such middleware threats. For example, Microsoft’s new
Windows 2000 operating system, to which Microsoft intends to
migrate its existing Windows users, is designed with proprietary
features and interfaces that enable Microsoft’s server operating
systems to interoperate with PCs more effectively than other server
operating systems. If Microsoft were in a competitive market, it
would disclose its confidential interface information to other server
software developers so that their complementary software would work
optimally with, and thereby enhance the value of, Microsoft’s PC
operating systems. But, if faced with a middleware threat on the
servers, Microsoft is likely to continue to withhold that information
from competitors in order to protect its operating system monopoly.

Gov’t D.Ct. Memo at 29 (emphasis added).

The government’s expert in the remedy proceedings underlined the importance of the
server-based computing model as a critical emerging threat to Microsoft’s PC operating
systerm monopoly. Rebecca Henderson, a professor from MIT with a doctorate in Business
Economics from Harvard University, testified:

Server-based computing could reduce the applications barrier to
entry in the PC operating system market. If server-based
applications are supported in a way that permits end-user access to
full-featured application functionality on a truly cross-platform basis,
users will be able to access them through any PC operating system
they choose. Indeed, server software already acts as cross-platform
middleware for a few network-centric applications. Web-based e-
mail programs, for example, can be hosted on almost any server
operating system and used to send e-mail to and from a wide range
of clients, including Windows PCs, handheld computers and wireless
phones. As the bandwidth available to PC consumers expands,
server software could become an increasingly attractive platform for
developers interested in writing full-featured applications for

PC owners. For example, an accounting package could be “hosted”
on a web server. If it were designed to be sufficiently cross-
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platform, and if technology permits, consumers could access its
functionality using either a Windows PC or an alternative device.

Henderson Decl. § 14-15.

Microsoft recognizes the server threat to its PC operating system monopoly. D.Ct. at
q 60. Its strategy has been to use its monopoly control over the PC’s operating system and IE
to force websites on the Internet to use Microsoft server operating systems, even if they are
otherwise not the most desirable choices. To do this, Microsoft can withhold disclosure of
comrunications interfaces and protocols for IE, at the same time as it changes them from
previously disclosed interoperable formulations. The objective is to make IE fully
interoperable only with a Microsoft server operating system, and to restrict server-to-server
communication only to Microsoft server operating systems. In addition, Microsoft can fail to
disclose to competitors the server protocols that facilitate full interoperability between a
Windows PC and a Microsoft server operating system, or between servers. As a result,
Microsott’s server operating system will always interoperate better with a Windows PC
operating system or Microsoft server operating system than any competitors’ operating
systems. These two actions, taken together, will enable Microsoft server operating systems
to dominate the Internet, because website owners will need a server that interoperates with
the more than 90% of all Internet users that use IE, while consumers will continue to buy the
Windows PC operating system because of the applications barrier to entry. In this manner,
Microsoft will easily defeat the threat that web-based computing poses to the PC operating
systems monopoly by dominating server operating systems and server applications software.
Any “dumb PC,” cell phone or handheld device, which relies on a server on the Internet to
perform the actual computing functions, will either have to use Microsoft operating system

software or face elimination from the marketplace.
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During the original remedy proceedings, the government’s expert economist, Carl
Shapiro, explained the importance of a powerful conduct remedy that would require
Microsoft to provide timely disclosure of all APIs, protocols and other technical information
necessary to allow all server operating systems to fully interoperate with a Windows PC
operating system and Microsoft middleware, particularly IE:

Mandatory disclosure of interface information also will prevent
Microsoft from using its Windows monopoly power to gain control of
complementary applications and middleware . . . Two especially
important software products today that are complementary to the
Windows operating system on personal computers are operating
systems on handheld devices and operating systems on servers . . .
Indeed, a good case can be made that the most significant threat to
Windows in the next several years will come from client/server
architectures. Making sure that Microsoft cannot subvert this threat
using undisclosed proprietary interfaces is thus central to an effective
remedy in this case.

Shapiro Decl. at 20-21 (emphasis added).

For this reason, the government proposed, and the District Court granted a remedy,
requiring disclosure of “all APIs, technical information and Communications Interfaces” that
enaoled:

any Microsoft software installed on one computer (including but not
limited to server operating systems and operating system for handheld
devices) to interoperate with a Windows operating system (or

middleware distributed with such operating system) installed on a
Personal Computer.

Final Judgment § 3(b)(ii1).

The effect of this provision was to promote competition in the PC operating system
market by using interoperability disclosure to support the server and middleware threats to
Microsoft’s monopoly. These crucial interoperability disclosure provisions required full

disclosure of:
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€)) all technical information, including both client protocols
and server protocols which allow a Windows PC and a
Microsoft server operating system to fully interoperate with
each other; and

@) all technical information that enables Microsoft
Middleware, such as IE, to fully interoperate with a
Microsoft server operating system.

Microsoft’s claim that remedies which affect the PC/server and server/server
relationships are outside of the Sherman Act § 2 monopolization claims before the Court is
insupportable. Defendant Microsoft Corporation’s Remedial Proposal at 6-7 (Dec. 12, 2002)
(brief filed in response to the Plaintiff Litigating States’ Remedial Proposals). To the
contrary, both sides presented evidence on this issue in the prior proceedings, and both this
" Court and the Court of Appeals were particularly concerned to ensure that the nascent
middleware threats to Microsoft’s PC operating system monopoly be protected from further
anticompetitive conduct. See, e.g., CA at 79 (*“it would be inimical to the purpose of the
Sherman Act to allow monopolists free reign to squash nascent, albeit unproven, competitors
at will -- particularly in industries marked by rapid technological advance and frequent
paradigm shifts”); D.Ct. at {J 24-27, 56, 60.

Indeed, when Microsoft made the same argument during the original remedy
proceedings, the government tersely exposed its fallacy:

Microsoft can hardly argue that client/server interoperability issues are
unrelated to the trial. In the first place, its own expert, Dean
Schmalensee, testified that control over the browser could enable a
firm to “severely” affect the functionality of server applications . . .
Second, having argued during the trial that Microsoft lacked monopoly
power in the operating-systems market because of the future potential
of server-based applications, Microsoft can hardly contend now that it
should be free to frustrate the threat to the Windows monopoly posed
by such server-based applications by withholding critical information

needed for those applications to interoperate with Windows.

Gov't D.Ct. Reply Memo at 49 (internal citations omitted).
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b. The Proposed Settlement’s Interoperability
Disclosure Requirements Are Wholly Inadequate

The interoperability disclosure provision in the proposed settlement is seriously
deficient in the following ways: (1) no interoperability disclosure protection is afforded to
important competitive threats to Microsoft’s PC operating system monopoly, including non-
Microsoft operating systems for servers and embedded devices (i.e., cell phones, PDAs, set-
top boxes)*; (2) the technical information that is required to be disclosed is too limited to be
effective; (3) the timing of required disclosures is either too late or too vague; and (4) the
definitions of major terms (API, operating system, middleware) would enable Microsoft to
avoid disclosure to competitors, by claiming certain middleware or application products are
part of the operating system.

i. Important Areas Of Potential Competition In

The Monopolized Market Are Not Included In
The Interoperability Disclosure Provision

The proposed settlement fails to provide essential disclosure of technical information
necessary to ensure interoperability in at least four critical areas: (a) between Windows PC
operating systems and non-Microsoft server operating systems; (b) between Microsoft
middleware, particularly IE, and non-Microsoft server operating systems; (c) between
Microsoft and non-Microsoft server operating systems; and (d) between Microsoft PC or
server operating systems and non-Microsoft embedded devices. The absence of such
protection effectively encourages Microsoft to dominate server operating systems and

software in order to protect its PC operating system monopoly.

With regard to server interoperability, the proposed settlement only requires “client protocols” to be
disclosed. As is fully explained below, to achieve full interoperability between a PC (“client”) and a
server, there must be disclosure of both client and server protocols, so that the server can accept and
transmit data and services to the PC. By disclosing only the client protocol, only one-half of the
transaction (PC to server) is achieved, thus defeating the server’s ability to fully interoperate with the PC.
See pp. 70-72 infra.
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(a) The Proposed Settlement Will Not
Achieve Server Interoperability

Although the government continues to espouse the public interest goal of “seamless
interoperability” for servers, CIS at 38, the proposed settlement does not if fact achieve that
result. The failure to ensure this essential remedial goal contrasts sharply with the District
Court’s findings of fact and conclusion of law, which were entirely affirmed or undisturbed
by the Court of Appeals, establishing that Microsoft’s conduct, in selectively disclosing or
entirely withholding such technical information, plainly violated Sherman Act § 2. CA at 71-
73; D.Ct. at 9 90-92, 338-40.

As late as November 2, 2001 -- four days before it reached the present settlement
agreement with Microsoft -- the government still insisted that server interoperability was
essential to any settlement. The government’s settlement proposal on that date expressly
required server interoperability disclosure:

Microsoft shall make available for use by third parties, for the sole
purpose of interoperating with a Windows operating system product
... any communications protocol that is . . . (i) implemented in the
Windows operating system product installed on a client computer,
and (ii) used to interoperate natively (i.e., without the addition of
software code to the client or server operating system products) with

Windows 2000 server products or products marketed as its
successors installed on a server computer.

Department of Justice, Proposed Final Judgment, Draft of November 2, 2001 at § IILLE.
(emphasis supplied). Pursuant to this provision, Microsoft would have been required to
disclose both its client protocols and the server protocols which enable a PC and a server

operating system to accept and transmit data to each other.”

2 A protocol is a piece of an operating system’s software code that allows the operating system to translate,

and thus understand, the language of another computer or server that is attempting to transmit data. When
a PC (“client”) and a server are transmitting and accepting information or services between each other
over the internet, server protocols allow the server operating system to accept and understand the
information or services being transmitted from the client. In other words, the server protocols allow the
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The proposed settlement, however, deleted the requirement that server protocols be
disclosed. This was accomplished by removing the words “or server” from the provision
quoted above. RPFJ § III (E), November 6, 2001. This directly contradicts the view of the

government’s technical expert, who testified that if Microsoft were able to withhold from

disclosure the server protocols:
[it] would give Microsoft the power to choose which server operating
system products could interoperate with Windows . ... A customer
who felt compelled to buy client Windows Operating System Products
would therefore additionally be compelled, due to his desire for
interoperability, to buy his server Operating System Products from
Microsoft or another vendor to whom Microsoft chose to disclose the
new protocol. Microsoft’s refusal to disclose the [server protocol]
would prevent some competing server Operating System Products
from interoperating fully with Windows, and thus would put them at a
significant disadvantage.

Felton Decl. q§ 53-57.

By removing the server protocol disclosure requirement, the proposed settlement
virtually ensures that non-Microsoft server operating systems will never be viable,
competitive alternatives to the Windows PC operating system monopcly. The client
protocols that Microsoft is required to disclose will only allow the server to receive data or
services from the PC. The other half of the transaction, whereby the server responds and
sends data to the PC, cannot be accomplished without the server protocols. As a result, ISVs
will not be able, on their own, to develop server operating systems that can fully interoperate

with Windows PC. The government’s expert has admitted that this eliminates the possibility

server to transmit information to the PC by converting the information from the server’s computer
language to the PC’s computer language. The client protocols perform the opposite task, allowing the PC
to fully interoperate with the server. In order to process information from PC to server, and from server to
PC, it is essential that both server and client protocols be provided. Without knowledge of the appropriate
server protocols necessary to interoperate with a Windows PC, an ISV cannot design an operating system
for a server which will properly interoperate with the Windows PC operating system.
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that non-Microsoft servers would ever become a competitive threat to Microsoft’s PC
operating system monopoly:

[T]he two provisions relating to the disclosure of APIs, interfaces and
technical information . . . are exceptionally urgent . . . [a]s long as
Microsoft retains its monopoly power, the ability to withhold
information and to deny interoperability in this way will be a fearsome
threat. The development of server-based full-featured PC applications,
for example, would be completely crippled if these applications could
not be accessed from a Windows PC, or could only be accessed in a
disadvantaged way, since no one would be willing to invest in building
them. Requiring Microsoft to disclose its interface information . . .
provides a necessary check on Microsoft’s ability to exploit its
illegally obtained position to exclude competitors.

Henderson Decl. ] 115-121 (emphasis added).

Quite simply, because Microsoft will not have to disclose any server protocols, this
disclosure provision will not achieve “seamliess interoperability” between a Windows PC and
a non-Microsoft server operating system or aid in restoring even a vestige of competition to
the PC operating system market.

(b)  The Séttlement Fails To Require Disclosure

To Enable Interoperability Between Internet
Explorer And Non-Microsoft Servers

During the original remedy proceedings the government acknowledged the crucial
importance of requiring full disclosure of all technical information relevant to the
interoperability between Microsoft’s middleware products, particularly IE, and server
operating systems.

As explained by a government expert, if Microsoft maintains control over the
browser-server interaction (as it would under the proposed settlement), it can maintain its PC
operating system monopoly by foreclosing the ability of a web server to interoperate with IE:

Owning the dominant browser gives Microsoft great influence over the

evolution of important Internet interfaces. As Paul Maritz recognized,
“By controlling the client, you also control the servers.” GX 498, at
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MS980168614. See also GX279 (discussing the role of standards in
establishing Internet platform, Maritz explained, “The key is to win the
client (patch up the server later)”). This set of interfaces goes beyond
the browser APIs to which developers can directly write applications,
to include the set of interfaces that constitute the communications
protocols between the browser and the network. For information to be
received and viewed in Internet Explorer, the developer has to follow
these interfaces.

The ability to influence development of web-based applications is a
highly valuable tool for future anticompetitive campaigns should
Microsoft choose to mount them. As web-based applications grow in
importance, so does Microsoft’s ability to steer them towards being
IE-centric, and, given its control over the browser-to-operating system
interface, Windows-centric as well.

Henderson Decl. | 81-86 (internal citations to trial record). The proposed settlement,
however, completely abandons the disclosure provision necessary to prevent Microsoft from
using its control of IE to eliminate demand for non-Microsoft server operating systems as a
competiitve alternative to Microsoft’s PC operating system monopoly.

Under the proposed settlement, Microsoft has no obligation whatever to disclose any
technical information -- APIs, communications interfaces or otherwise -- that would permit a
non-Microsoft server operating system to interoperate with Microsoft’s Middleware,
including IE. The only disclosure obligation under the proposed settlement involving
Microsoft Middleware requires disclosure of APIs relevant to interoperability with a
“Windows Operating System Product,” a term which is defined to include only “the software

code...distributed commercially by Microsoft for use with a personal computer.” RPFJ

§§ I11.D, VI.U (emphasis added). For example, this provision would not require any
disclosure for the purpose of allowing competing server operating systems to interoperate
with IE, the very product that the Court of Appeals held was used by Microsoft to illegally

maintain its monopoly power. CA at 64-68.
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As a result, under the proposed settlement, only Microsoft server operating systems
will be guaranteed access to the proprietary APIs and communications interfaces necessary
for a server to interoperate with [E. If a website owner purchases a non-Microsoft server
operating system, the more than 90% of consumers who use IE on their Windows PC would
be unable to access that website unless Microsoft had agreed to separately license the
technical information required for interoperability.

Of equal significance is Microsoft’s recent decision not to distribute Java as part of
Windows XP. Java had been included in prior versions of Windows. Java is a software
program that is an open industry standard; it allows websites both to operate on numerous
non-Microsoft operating systems and to display rich colors and graphics to enhance the
website’s appearance. CA at 74-75; D.Ct. at {] 386-405. Approximately 50% of all
websites currently on the Internet, including SBC’s website, are Java-compatible. Microsoft
dropped distribution of Java in favor of promoting ActiveX, which is Microsoft’s proprietary
software that competes with Java by allowing a web server to process an Internet-based
application in a fashion similar to Java. ActiveX is a proprietary browser interface that is
installed as part of the software code for IE. As a result, the only way a non-Microsoft server
operating system can obtain the proprietary interfaces for ActiveX (or for Internet Explorer
generally) is through a license from Microsoft.

If Microsoft chooses to make IE’s protocols a completely undisclosed, proprietary
standard, which it is free to do under the proposed settlement, Microsoft’s PC operating
system monopoly will be perpetuated, because the already formidable applications barrier to
entry will be increased, and the server threat will be further diminished. This will occur as a

result of two interrelated effects. First, website owners will be forced to purchase Microsoft
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server operating systems to ensure that their website remains fully accessible by the more
than 90% of consumers who use IE. Second, for this reason among others, the vast majority
of applications that are already written exclusively to interoperate with Windows will be
increased, as ISVs’ commercial need to write their Internet-based applications to be
compatible with IE and ActiveX will increase. As time goes on, the number of servers which
interoperate with Java and other browsers will continue to fall. Moreover, consumers who
want to browse the Internet, that is, to access what will become the overwhelming majority
of websites run on a Microsoft server operating system, will have to use IE and to get it, they
will need a Windows PC operating system or another device that runs on Microsoft software.
In the end, the prospect of “dumb PCs,” cell phones and handheld devices equipped with
non-Microsoft operating systems and browsers also will be eliminated.

SBC’s own website provides an example of the exclusionary effect this lack of
disclosure will have on non-Microsoft server operating system. SBC uses non-Microsoft
operating systems on its website servers, and the website is designed to be compatible with
Java. Because Windows XP (unlike earlier Windows versions) does not contain Java, when
Windows XP users attempt to access SBC’s website, they receive a message that “to display
this page correctly, you need to download and install the following components: Java Virtual
Machine.” However, to make this (free) download on a norrnal dial-up connection will take
the consumer over 30 minutes in normal conditions (i.e., low network congestion and
latency), and an hour or more during times of peak usage. Thus, by dropping Java from
Windows XP and failing to disclose its browser interfaces (which would enable SBC to
obtain programs that could achieve “seamless interoperability” with Windows XP),

Microsoft has compelled the consumer to undertake a confusing and lengthy download
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process. This creates an anticompetitive barrier to consumers’ use of SBC’s website and
entrenches the Windows monopoly.”
(c) The Proposed Settlement Does Not Contain

An Interoperability Disclosure Provision To
Cover Server-To-Server Communications

Another corollary to the potential transition from the PC to a server-based computing
environment is the need for a veastly increased volume of server-to-server communication
transmissions. The proposed settlement contains no provision requiring disclosure of any
technical information whatever to facilitate such communications -- “interoperability” --
between Microsoft and non-Microsoft server operating systems. The government offers no
explanation for its absence, which will have the predictable effect of further diminishing the
server threat to Microsoft’s PC operating system monopoly, while also restraining
cornpetition in the server operating system market itself. All of the same deficiencies in
interoperability discussed above with respect to PCs and servers also apply to server-to-
server communications as well. For this reason, the same outcome is certain to occur: an
overwhelming percentage of servers on the Internet will be forced to use a Microsoft
operating system. If Microsoft is not required to disclose any of the technical information
necessary interoperate with Microsoft’s server operating system, the demand for non-
Microsoft server operating systems will be significantly reduced. As a result, the Internet-

based threat to Microsoft’s PC operating system monopoly will be neutralized.*®

In October 2001, Microsoft dispelled any doubt whatever that it would use its control of Internet Explorer
and Microsoft server operating systems to exclude competing browsers, when it blocked access to its
MSN.com server for Netscape’s and Opera’s competing browsers. See p. 80 infra.

% The Litigating States’ proposal properly requires full disclosure of all technical information necessary to

design a non-Microsoft server operating system that would be fully interoperable with a Microsoft server
operating system. Litigating States’ § 4.
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(d)  The Proposed Settlement Does Not Contain
Interoperability Disclosure Provisions To
Cover “Embedded Devices”

Like a “dumb PC,” an “embedded device” (such as a cell phone, PDA or set-top box)
also can provide a viable, competitive alternative to a Windows PC. The government once
again admitted this in prior remedy proceedings when it included embedded devices in the
interoperability disclosure provisions: -

It is also possible that some of the middleware now being developed

for alternative client devices -- such as the handheld computer, the

Personal Digital Assistant (PDA), the so-called “Internet Appliance,”

or the wireless telephone -- might one day attract developers in large

numbers. If ported to the PC, this middleware could then begin to

erode the applications barrier to entry to the PC operating system

market.
Henderson Decl. § 16. See Final Judgment § (3)(b)(ii1) (requiring full disclosure of all
technical information relevant to interoperability between operating systems of handheld
devices and Windows PCs).

The government’s position at the time rested squarely on District Court findings that
such devices could present an alternative to a Windows PC in the future. D.Ct. at {{ 22-23.
Those findings were not disturbed on appeal and remain binding today. CA at 52 (handheld
devices could, but do not yet, perform enough functions to be an alternative to a Windows
PC.)

In the proposed settlement, this essential salutary provision has been removed without

explanation by the government. The result is to eliminate another potential threat to

Microsoft’s PC operating system monopoly, while also giving Microsoft a significant
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advantage in the closely connected market for operating systems for such embedded

devices.”
(e) The Technical Information That Is Required
To Be Disclosed Under The Proposed

Settlement Is Insufficient To Achieve
Interoperability

Even in those situations where the proposed settlement does require Microsoft to
disclose certain technical information (interoperability between Microsoft middleware and
Windows PC operating system; client protocols), the type and extent of the disclosure is
inadequate to promote competition, because it fails to achieve the “seamless interoperability”
that the government admits is essential to provide an effective remedy for Microsoft’s
antitrust violations.

While the government now claims to have achieved equal access to the “same
interfaces and reiated information” for non-Microsoft and Microsoft middleware deveiopers
(CIS at 33), this is not correct. Specifically, the proposed settlement only requires disclosure
of “the APIs and related documentation” used by Microsoft Middleware to interoperate with
a “Windows Operating System Product.” RPFJ § III.D. This limited disclosure is in stark
contrast to the disclosure the government sought, and obtained, in the Final Judgment. Final
Judgment § 3(b). At that time, the government required disclosure of “all APIs, technical
information and communications interfaces” to achieve interoperability. Id. (emphasis
added).

For example, by limiting disclosure to APIs, the government has left out important

additional technical information that is indispensable for a middleware product to achieve

2T The Litigating States’ proposal justifiably requires full disclosure of all technical information relevant to
the interoperability between a Microsoft PC or server operating system and any embedded device.
Litigating States” § 4.
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“seamless interoperability” with a Windows PC operating system. In addition, the definition
of what constitutes an “API” is drawn too narrowly in the proposed settlement; it does not
include items like registry keys, file formats, communications protocols and other necessary
technical information that is critical for an ISV to develop a middleware product that is fully
interoperable. See RPFJ § VI.A. This stands in sharp contrast, once again, to what the
government advocated in the Final Judgment, when its own expert explained that disclosure
of all APIs, communications interfaces and other related technical information was essential
to promote full interoperability. Felton Decl. {§f 15-28. The government offers no
explanation for its change of position. See Final Judgment § 7(b); Litigating States’ § 22(c).
The same deficient definitions apply to the type of technical information that
Microsoft must disclose to promote interoperability between a non-Microsoft server
operating system and a Windows PC operating system. RPFJ § IIILE. Such disclosure is
now limited only to “client protocols.” while the Final Judgment required disclosure of “all
APIs, Technical Information and Communications Interfaces” necessary to achieve full
interoperability. Final Judgment § 3(b); Litigating States’ § 4. The proposed settlement’s
limited disclosure obligation has grave negative ramifications for ISVs seeking to achieve
full interoperability. First, as stated above, both the client and server protocols are necessary
to achieve interoperability between a PC operating system and a server operating system.
Moreover, there is substantial additional technical information that far exceeds a
“communications protocol.” Such additional information includes APIs, software tools, file
formats and other technical information without which a non-Microsoft server operating
system will never achieve “seamless interoperability” with a Windows PC, let alone operate

as well as a Microsoft server operating system.

-79 - MTC-00029411_0096




Comments of SBC Communications Inc.

The possibility that Microsoft will maintain its PC monopoly in this manner is not
hypothetical. In fact, in the absence of strong remedial provisions, not only is Microsoft
certain to use disclosure, or the lack thereof, to create and maintain an advantage over its
competitors, but it has already used the very same control over communications protocols
and the like to disrupt competing browsers’ ability to communicate with its own servers over
the Internet. At the time of the release of Windows XP just last October, Microsoft secretly
changed the MSN web server program codes to specifically prevent the competing browsers
Netscape Navigator and Opera from interoperating with the MSN web server.®® Browser
Bruiser, Chicago Sun Times, October 27, 2001, at 36 (“Microsoft’s premiere web portal,
MSN.com, denied entry to millions of people who use alternative browser software such as

Opera and told them to get Microsoft’s products instead.”); MSN Shuts Out Other Browsers,

Associated Press, October 28, 2001 (“Microsoft’s premiere web portal, MSN.com, denied
entry to millions of people who use alternative browser software such as Opera...The
blockage coincided with Microsoft’s showcase launch of its Windows XP operating system.
Instead of geiting MSN’s news, games and shopping features, Opera users were given links

to download Microsoft’s browsers.”).

® The Timing Of The Required Disclosure
Under The Proposed Settlement Will Impede,
Not Promote, Competition
To restore competition in the PC operating system market, proper timing is no less

important than the substance of the required disclosures. The District Court made multiple

findings of fact, affirmed by the Court of Appeals, which established that delayed disclosure

2 When browsers connect to a web server, they send information identifying specifically which browser it is

and the capabilities of that browser. Programmers often code their web servers to be aware of browser
differences so that the web server can provide a richer end-user experience. It is unusual, to say the least,
to use browser and web server capabilities in this way to deny access.
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of technical information to achieve interoperability effectively nullifies its value. D.Ct. at
99 338-40; CA at 71-73. The “time to market” in developing software is of the utmost
importance. Id. The ability of an ISV even to attempt to compete with Microsoft is “highly
dependent” on Microsoft’s release of its technical information relevant to interoperability.
Id. Netscape leamned this lesson in 1995 when Microsoft, in the face of repeated demands
from Netscape for technical information regarding interoperability with Windows 95,
withheld this technical information from Netscape for approximately three months. D.Ct. at
99 90-92. While Netscape was waiting for this information, Microsoft brought to market its
competing product -- Internet Explorer. Id. The result of this delay was to destroy any fair
competitive challenge Netscape might mount against Internet Explorer. Id.

The government has previously acknowledged that the proper timing of disclosure of
technical information related to interoperability is critical to restore competition to the PC
operating system market. Gov’t D.Ct. Reply Memo at 21-23. As a result, the governimnent
sought provisions in the Final Judgment that required the timing of all disclosures to be made
when Microsoft disclosed the information to its own developers, and well in advance of
when any new Windows product is brought to market. Final Judgment § 3(b).

Having manipulated for its own competitive advantage the timing of interoperability
disclosures in the past, it is not surprising that Microsoft demanded very liberal and vague
timing in the proposed settlement. The government, however, having litigated and prevailed
on the timing issue, now largely gives up. The proposed settlement does not require the
disclosure of technical information related to interoperability of Microsoft Middleware
products to begin until the “earlier of the release of Service Pack I for Windows XP or twelve

months after the submission of this Final Judgment.” RPFJ § IIL.D. If Microsoft intends to
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introduce a new Middleware Product, it does not have to disclose any technical information
related to interoperability until the product’s “last major beta test.” Id. All other disclosures
must be made in a “Timely Manner,” which is defined as the “time Microsoft first releases a
beta test ... that is distributed to 150,000 or more beta testers.” Id. § VLR.

Similarly, the disclosure of client protocols contained in the Windows PC operating
system are not required to begin until nine months after the submission of the final judgment,
and all subsequent disclosures are not regulated as to time, and thus left solely within the
discretion of Microsoft. RPFJ § IILE.

The inadequacy of these timing requirements is patent. There is no conceivable
justification, and none has been offered, for delaying disclosure with respect to Microsoft’s
current products for nine to twelve months from the date of the settlement. By definition,
Microsott knows, and its programmers have access to, current product information today.
The delay built into the settlement simply allows Microsoft time to exploit its proven
monopoly for another year so that Microsoft’s products will have an even greater advantage
when disclosure finally begins.

With respect to new middleware products and others, the timing of disclosure also
fails to serve the public interest. Disclosure for a new middleware product is not required
until the new product’s “‘last major beta test”, which is also an undefined term. RPFJ § IIL.D.
As to all other middleware disclosures, Microsoft is free to decide when to conduct the
required beta test to 150,000 or more beta testers. RPFJ § III.D. With respect to the
disclosure of client protocols, Microsoft is not subject to any time limit whatever.

RPFJ § IILLE. These provisions effectively immunize continued anticompetitive conduct.

Microsoft is essentially given free rein to choose when it will be most advantageous in terms
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of marketing its products to make the required disclosures; and prior to disclosure 1t 1s free to
develop and position its products for maximum competitive advantage.

Once again, the CIS provides no explanation why Microsoft’s disclosure obligations
should not commence immediately, and why at all times thereafter, should not be made as
soon as information is available to Microsoft’s own programmers. CIS at 34-35. For
example, the “beta test” standard in the proposed settlement is far too late to be competitively
meaningful. A beta test is one of the last steps taken by a software developer before placing
a new product on the market. It is often viewed as more of a marketing tool (to create a
“buzz” among technology writers and other cognoscenti), rather than a true development
step. Thus, if Microsoft is allowed to wait until this point, it will be able to do to other
software developers exactly what it did to Netscape in 1995 -- ensure that a competing
oroduct is so late to market that it faces an insurmountable barrier to overtake Microsoft’s
iead. D.Ct. at ] 90-92.

The Final Judgment and Litigating States’ proposal are much more rational. and
likely to lead to meaningful disclosure that would promote interoperability and competition.
All disclosures under the Final Judgment and Litigating States’ proposal are required to be
made in a “timely manner,” which is precisely defined as, at a minimum, the earliest of the

following times:

(i) When the information is disclosed to Microsoft’s own application
developers;

(i) When the information is used by Microsoft’s “own platform software
developers in software released by Microsoft in alpha, beta release

candidate, final or other form”;

(iii)  When the information is disclosed to any third party; or
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(iv)  Within ninety days of the final release of the Windows operating
system product, but “no less than five days after a material change is
made between the most recent beta for release candidate version and
the final release.”

Final Judgment § 7(ee); Litigating States’ § 22(pp).
)] Important Terms In The Proposed

Settlement Are So Loosely Defined That
They Enable Microsoft To Avoid Disclosure

The definitions of important terms relevant to interoperability are so vague that
Microsoft can largely avoid its disclosure obligations. Among other things, the proposed
settlement’s definitions of “Microsoft Middleware” and “Windows Operating System
Product” give Microsoft the ability to completely circumvent even the otherwise paltry
disclosure requirements. See pp. 36-40, 42-43 supra. Just as important, the critical term
“interoperability” is not defined in the proposed settlement. It should be defined as the
ability of a system or product to work with other systems or products in such a way as to
effectively access, utilize and support the full features and functions of one another. See
Litigating States’ § 22(q).

In addition, the definition of “Windows Operating System Product” provides that
“[tlhe software code that comprises a Windows Operating System Product shall be

determined by Microsoft in its sole discretion.” RPFJ § VI.U (emphasis supplied).

Essentially, this provision grants Microsoft the ability to avoid disclosure to competitors of
technical information -- even that necessary to achieve the government’s promised “seamless
interoperability” -- merely by embedding a middleware product in the Windows PC
operating system code. Microsoft can then argue that the product at issue is not middleware,

but rather part of Windows, and thus outside all disclosure obligations.
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The definition of “Microsoft Middleware” demonstrates the intentional nature of the
government’s concession on this point and serves no function other than to dilute the
effectiveness of the proposed settlement. That definition, which is essentially the flip-side of
the “Operating System” coin, also allows Microsoft the flexibility to define whatever it wants
to as middleware, by either not obtaining a trademark for the product or by simply bundling
it with the Windows PC operating system. RPFJ § VLJ. In either instance, the effect is the
same: Notwithstanding the conclusion of the District Court and the Court of Appeals that
Microsoft bound middleware to its operating system for the purpose of defending its
operating system monopoly in violation of § 2, the company will remain free to continue the
same conduct.

ii. 'The Mandatory Licensing Provisions Are Illusory

The proposed settlement provides that Microsoft must license to its competitors the
intellectﬁal property rights for any technical information it is required to disclose. The CIS
expiaine that “[t]he overarching goal of this section is to ensure that Microsoft cannot use its
intellectual property rights in such a way that undermines the competitive value of its
disclosure obligations.” CIS at 49. Limitations on Microsoft’s licensing obligations,
however, make the provision’s impact largely illusory. Indeed, they may well benefit
Microsoft to the exclusion of its competitors and competition generally in the PC operating
system market.

First, Microsoft is permitted to charge a “reasonable royalty” to any competitor who
requests disclosure related to interoperability. RPFJ § IL.I.1. This provision is
anticompetitive. On its face, it allows Microsoft to enjoy the fruits (i.e., licensing royalties)
of its proven illegal monopoly. Moreover, it gives Microsoft the opportunity to use a

“royalty” charge to control crucial technical information in a way that restrains its
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competitors -- a practice Microsoft has already shown a willingness to undertake.® The
government earlier acknowledged that these dangers can be avoided only by requiring any
license to be royalty-free:

The disclosure of APIs, Communications Interfaces and Technical
Information required by the Final Judgment will enable third parties to
make their products interoperate effectively with Windows, thereby
increasing the value of Windows as a platform. . . . . There is thus no
need or justification to charge a royalty for access to the same
information about interoperation with Microsoft Platform Software on
a Personal Computer that Microsoft’s own developers receive.

Gov’t D.Ct. Sum. Resp. at 14.
The relevant case law also supports the position that royalty-free licenses are

necessary to prospectively remedy Microsoft’s illegal monopolization of the PC operating

system market. See United States v. General Elec. Co., 115 F. Supp. 835, 844 (D.N.J. 1953)

{royalty-free licenses an essential remedy to prevent a continuance of monopoly). The
government made this same legal point when it recognized that the instant case is analogous

to United States v. Western Elec. Co., 569 F. Supp. 1057, 1082-1091 (D.D.C. 1983), aff’d

sub nom. California v. United States, 464 U.S. 1013 (1983), where compulsory, royalty-free,

sublicensable licenses were required to remedy past anti-competitive conduct. Gov’t D.Ct.
Reply Memo at 27-29. As the government pointed out, this provision was one of several that
insured that “telecommunications [would] continue to operate in an engineering sense as one
national network.” Id. at 29 (internal quotation marks omitted). The same functional
interoperability is necessary to ensure maximum innovation and competition in all aspects of

the computer industry.

»  Under the proposed settlement, there is no practical way for competitors who must pay the fee to challenge

its reasonableness.
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Moreover, as in the AT&T case, whether royalty-free licenses are necessary is not an
issue of remedying a monopolist’s past anticompetitive use of its intellectual property per se,
but rather a matter of making sure that the relief granted (in this case, disclosure of certain
APIs and communications protocols) is not impeded by onerous license terms. Thus,
requiring royalty-free licensing is merely in aid of a remedy for antitrust violations that are
not directly related to Microsoft’s licensing of its intellectual property.

The public interest also is not served by giving Microsoft the right to condition the
grant of any license of its own software upon the licensee’s “cross-licensing” any intellectual
property rights it may have “that are related to the licensee’s exercise of its rights’” under the
settlement. RPFJ § IILL5. It was established long ago that cross-license requirements are
inconsistent with restoring competition to a monopolized market:

[A] provision for reciprocal licensing would tend to perpetuate the
situation of industry dominance by General Electric which the decree
is designed to end . . . Were General Electric granted the right of
reciprocity, since it would be the overwhelmingly largest source from
which to demand licenses, once again it would be in a position of
being able to channel all development through itself. Therefore the

proposal of General Electric for reciprocal licensing will be declined.

General Elec. Co., 115 F. Supp at 847.

The government’s present justification, that this provision is necessary to ensure that
Microsoft would not be exposed to “infringement liability” as a result of the interoperability
disciosures, is difficult to understand. CIS at 50. No competitor should be forced to disclose
its own proprietary information in order to exercise rights put in place to restore competition
in a monopolized market. Again, the government does not explain why it was wrong when it
earlier concluded that such a provision has no pro-competitive benefit:

There is no justification for requiring third parties to disclose to

Microsoft the APIs’ and Communications Interfaces in their products
that interoperate with Windows. Microsoft has monopoly power in the
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market for PC operating systems, and third-party developers of
middleware that might challenge that monopoly are thus dependent on
access to Windows APIs, Communications Interfaces and Technical
Information. Microsoft has previously withheld access to APIs and
interfaces to defeat such threats in the past, and the restoration of
competition requires that it not be permitted to do so in the future. No
comparable concern has been raised in this case about access to
information regarding third parties’ products. In any event, third
parties that get access to APIs, Communications Interfaces, and
Technical Information are doing so to create complements to
Microsoft’s operating system.

Gov’t D.Ct. Sum. Resp. at 14-15.

In addition, the disclosures required by cross-licensing would enable Microsoft to get
a jump on developing its own product to compete with that which the licensee was forced to
disclose. The settlement would thereby further increase Microsoft’s timing advantage over
its licensee in selling a new product. Nothing requires giving a proven monopolist such a
penefit.

iii. The Limitation Upon Disclosure Based On
Alleged Security Concerns Is A Massive Loophole

The provision in the proposed settlement that limits Microsoft’s interoperability
disclosure obligations based on security considerations is another loophole that Microsoft can
use to justify withholding crucial technical information. Under this provision, if technical
information would “compromise the security of a particular installation or group of
installations of anti-piracy, anti—virus,‘software licensing, digital rights management,
encryption or authentication systems, including without limitation, keys, authorization tokens
or enforcement criteria,” it is exempt from disclosure. RPFJ § II1.J.1. In addition, Microsoft
is also given the right to require that the following conditions be met prior to licensing APIs
or communications protocols related to the foregoing subjects:

(i) that any licensee never have participated in software counterfeiting or
piracy, and never have willfully violated intellectual property rights;
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(>i1) that the licensee have a “reasonable business need” for the technical
information, and the need must be related to a product that is currently
being planned or shipped;

(111)  that the licensee meet “reasonable, objective standards established by
Microsoft for certifying the authenticity and viability of its business”;
and

(iv)  that the licensee agree to submit any program using the disclosed
technical information to a third party, approved by Microsoft, to
“ensure verification and compliance with Microsoft specifications.”

RPFJ § 1I1.J.2.

The government did not permit any such “security” exception in its proposals for the
Final Judgment. The government now attempts to justify this provision as a “narrow
exception” that is necessary to maintain the integrity of the security-related features of
Windows. CIS at 10. To the contrary, the broad language and significant discretion given to
Microsoft create loopholes for Microseft to withhold information essential to interoperability
from disclosure generally or from specific rivals it wishes to prejudice.

First, virtually all APIs, communications interfaces or other technical information that
are relevant to interoperability, on some level will perform “authentication” or “encryption”
functions related to the security of an operating system. Accordingly, the allegedly “narrow”
security exception in reality gives Microsoft a virtual carte blanche to withhold information
necessary for interoperability, simply by citing this section and claiming the code at issue
provides “authentication” or “encryption” functions.

The language requiring that a person seeking disclosure must meet “reasonable,

objective standards established by Microsoft for certifying the authenticity and viability of its

business” invites abuse by Microsoft. RPFJ § II1.J.2.c (emphasis added). For example,

Microsoft could exercise its veto power over a disclosure request from an open source
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developer, on the ground that Microsoft does not consider “its business” to be “authentic” or
“viable”. The open source community typically operates on a not-for-profit basis, and has

long been a competitive adversary of Microsoft. Rebecca Buckman, Microsoft is Suing

Linux Start-up Over Lindows Name, Wall Street Journal, December 24, 2001 (Microsoft

brings trademark action against open source operating system developer); Lee Gomes, Linux

Campaign Is An Uphill Battle For Microsoft, Wall Street Journal, June 14, 2001 (“A

Microsoft Corp. effort to vilify Linux and other open-source software appears to be
backfiring ... Microsoft Chief Executive Steve Ballmer ...[called] Linux ‘a cancer that
attaches itself in an intellectual property sense to everything it touches.””); Byron Acohido,

Microsoft Memo to Staff: Clobber Linux, USA Today, Jan. 4, 2002 (“Microsoft is escalating

its war against Linux.”).

Similarly, the requirement that the prospective licensee have a “reasonable business
need” for the information also gives Microsoft anticompetitive powers. Microsoft could
dispute the asserted “need” or use to its own competitive advantage the information that
licensees would presumably submit to it to demonstrate their “need,” since the provision
effectively gives Microsoft advance notice of its competitors’ new products. For this reason,
the provision will discourage competitors from even exercising disclosure rights. Finally,
Microsoft is given the gratuitous right to require all competitors’ progrars that use
Microsoft’s APIs to be verified by a third party, who is “approved by Microsoft,” to ensure
compliance with “Microsoft’s specifications for use of the API or interface.” RPFJ §
1IL.J.2.d.

Microsoft’s alleged concern for security is a pretext to create a loophole, as well as to

allow Microsoft to obtain an unwarranted advantage by having early access to its
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competitors” trade secrets. The fact that certain code may provide a security function is not a
legitimate reason to withhold disclosure. Although Microsoft has not been required to
license this information in the past, its software security record is arguably one of the worst

in the industry. See, e.g., Wayne Epperson, NT Insurance at a Premium, HostingTech

(August 2001), at www.hostingtech.com/security/01_08_nt. (reporting that insurer J.S.
Wurzler Underwriting Managers had discovered “that clients who used Microsoft Windows
NT software in their Internet operations were at a greater risk of loss to computer hackers
than were the insured Unix or Linux users .... After 5 months of analysis, Wurzler
Underwriting Managers made the decision to charge its NT clients an extra premium for
insurance coverage.”). On the other hand, several of the most effective security programs,
such as Kerberos and “Pretty Good Privacy,” are available on an open-source basis and
treely accessible by the public. These examples prove that even full public disclosure is not
inimical to security. What disclosure does prevent, however, is the exercise of monopoly
power. For purposes of this proceeding, therefore, the “security” loopholes are not in the
public interest.

3. The Proposed Settlement Fails To Remedy The Proven Pattern Of

Unlawful Retaliation, Inducements, And Exclusive Dealing
Arrangements Used By Microsoft To Maintain Its Monopoly

As determined by the District Court in findings upheld by the Court of Appeals,
Microscft threatened to and did withhold critical technical information from software
developers; Microsoft provided or withheld financial benefits depending on a party’s
willingness to aid in its anticompetitive campaign; and Microsoft contractually prohibited
third parties from distributing competing software. CA at 71-73, 76-77. Yet, the proposed
settlement fails in many respects to protect third parties from new versions of such past

conduct which may be used by Microsoft to protect its operating system monopoly.
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In earlier proceedings, the government recognized that any remedy must be “directed
towards future competition and innovation,” and that while the remedy was based on
historical experience, the analysis was “done on a forward-looking basis.” See Shapiro Decl.
at 2. The government further acknowledged that in this fast-moving industry, any remedial
conduct provisions must “be broad enough to prevent Microsoft from engaging in a number
of categories of anticompetitive tactics in the future, precisely because the specific tactics
that Microsoft might employ in the future are hard to predict today in the face of changing
products and technology.” Id. (emphasis in original)

Having recognized these elements as essential to any remedy that would serve the
public interest, the government now proposes to settle on terms that do virtually nothing to
anticipate and prohibit new forms of exclusion. Indeed, in many instances, the government
has given up or severely limited provisions in the original Final Judgment that were fully
justified by the Court of Appeals’ affirmance. On a number of such issues, the proposed
settlement accepts positions that Microsoft sought to include in the Final Judgment, but the
government then specifically rejected. The government rejected Microsoft’s proposals
precisely because they “consist[ed] largely of changes that would create loopholes and permit
Microsoft to continue to engage in anticompetitive practices like those found by the Court or
otherwise to frustrate or undermine the purposes of the Final Judgment.” Gov’t D.Ct. Sum.
Resp. at 6. However, the recent CIS does not attempt to justify the government’s
acquiescence in what were once viewed as “loopholes” and a license to resume

“anticompetitive practices.”
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a. The Government’s Settlement Substitutes Weak And
Narrow Protections Of Third Parties For The Strong And
Broad Provisions Justified By Microsoft’s Conduct

The Court of Appeals held that Microsoft had engaged in exclusionary acts and
threats of retaliation in violation of § 2. CA at 73, 77-78. In its efforts to promote IE and
restrict the distribution of Navigator, Microsoft successfully made threats against Apple. To
halt the development of cross-platform interfaces for Java, Microsoft threatened to retaliate
against Intel. Microsoft also made threats and retaliated against others who posed potential
threats to its monopoly. D.Ct. at {{ 83-84, 91, 101, 102.

The government has recognized the established and urgent need to prevent Microsoft
from engaging in acts or threats of retaliation. The original Final Judgment prohibited
Microsoft from “tak[ing] or threaten[ing] any action [that] adversely affect[s] any OEM. . .
based directly or indirectly, in whole or in part, on any actual or contemplated action by that
OEM to use, distribute, promote, license, develop, produce or sell any product or service that
competes with any Microsoft product or service.” Final Judgment § 3(a)(i). The Final
Judgment further prohibited Microsoft from “tak[ing] or threaten[ing] any action affecting
any ISV or IHV. . . based directly or indirectly, in whole or in part, on any actual or
contemplated action by the ISV or IHV to use, distribute, promote or support any Microsoft
product or service, or develop, use, distribute, promote, or support any software that runs on
non-Microsoft Middleware or a non-Microsoft Operating System or that competes with any
Microsoft product or service.” Final Judgment §§ 3(d)(i) and 3(d)(i1).

With respect to OEMs, the government recognized that Microsoft’s retaliatory actions
“highlight[] the potential for misuse of monopoly power that must be prevented if potential
rivals to Windows and new innovations in software can be expected to emerge.” Gov’t D.Ct.

Memo at 38. The government specifically admitted that the broad anti-retaliation provision
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was needed “both to prevent subtle or varied forms of coercion and to avoid difficulties in
determining the scope of the restriction in an enforcement proceeding.” Id. at 38-39.

With respect to banning retaliation against ISVs and IHVs, the government said it
was necessary to “ensure that Microsoft does not use its operating system monopoly to nip
new competitive threats in the bud.” Gov’t D.Ct. Memo at 41. The provision was a
“safeguard to prevent Microsoft’s continued use of the wide array of opportunities presented
by its monopoly position to bribe and coerce third parties to favor its own products and
exclude others.” Gov’t D.Ct. Reply Memo at 55.

Moreover, because Microsoft repeatedly sought anticompetitive agreements, such as
its attempted market allocation agreements with Netscape and Intel, the Final Judgment
included a provision that flatly prohibited agreements that limit competition (Final
Judgment § 3(h)) “to ensure that the defendant will be unable to repeat its unlawful conduct.”
Gov’t D.Ct. Sum. Resp. at 17. “Prohibiting anticompetitive activity that could stifle the
emergence of other forms of middleware as potential platforms is necessary both to prevent
recurrence of past misconduct and to restore competitive conditions.” Gov’t D.Ct. Reply
Memo at 65.

Even today, the government recognizes the need to prohibit retaliation based on the
specific findings of illegal conduct upheld by the Court of Appeals. In its attempts “to
protect the applications barrier to entry, Microsoft embarked on a multifaceted campaign to
maximize [IE]’s share of usage and to minimize Navigator’s.” CIS at 13. Not content to
merely develop its own browser, “Microsoft decided to constrict Netscape’s access to the two
distribution channels that led most efficiently to browser usage; installation by OEMs on new

personal computers and distribution by [IAPs].” Id. “To ensure that developers would not
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view Navigator as truly cross-platform middleware.” Microsoft also pressured Apple “to
make Navigator less readily accessible on Apple personal computers.” CIS at 14.

Additionally, as part of “its effort to hamper distribution of Navigator and to
discourage the development of software that used non-Microsoft technology, Microsoft also
targeted [ISVs] by contractually requiring ISVs to use [IE]-specific technologies in return for
timely and commercially necessary technical information about Windows, and precluded
important ISVs from distributing Navigator with their products.” CIS at 14-15. Ultimately,
“Microsoft’s actions succeeded in eliminating the threat that the Navigator browser posed to
Microsoft’s operating system monopoly. . . Navigator lost its ability to become the standard
software for browsing the Web because Microsoft had successfully -- and illegally --
excluded Navigator from that status.” CIS at 15.

The proposed settlement (RPFJ §§ III.A, F) fails to implement the procompetitive
goals that the government has repeatedly expressed, and substitutes weak and narrow
protections for broad prohibitions to interdict new forms of exclusionary conduct adopted by
Microsoft in response to new forms of competition.

i The Range Of Parties Protected From “Retaliation”
Is Too Limited

The settlement would only protect OEMs, ISVs and IHVs against “retaliation.”
Microsoft’s record of retaliatory conduct, however, demonstrates that the ban against
retaliation must apply to all third parties. Microsoft has demonstrated that it will take any
action necessary against any entity that poses a threat to its monopoly, by making threats,

offering inducements, coercing or contractually restricting others. The government offers no

0 The listing of categories of protected parties, instead of applying the ban to all third parties, also presents a
significant risk of omitting some competitors (e.g., SBC and Sun Microsystems) from the decree’s
protection because their businesses do not fit neatly into any standard category.
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justification whatever, let alone any persuasive reason, to limit the types of third-parties
against which Microsoft cannot engage in unlawful retaliation. The settlement’s failure to
ban retaliation broadly is all the more troubling because this provision does not impose any
affirmative duties on Microsoft. The only “burden” is that Microsoft must refrain from
punishing those who might challenge Microsoft’s illegal monopoly.

ii. “Retaliation’ Is Not Defined

The proposed settlement states that Microsoft “shall not retaliate,” but never defines
“retaliation.” Although the government stated that its intention was to “prevent subtle or
varied forms of coercion and to avoid difficulties in determining the scope of the restriction
in an enforcement proceeding” (Gov’t D.Ct. Memo at 38-39), the vague language of the
settlement fails to meet that goal. Without a definition of “retaliate,” such as a prohibition
against “taking or threatening adverse actions” (see Final Judgment §§ 3(a)(i), 3(d)),
Microsoft will be free to argue that no violation has been established on a particular set of
facts. Given the extraordinary record of Microsoft’s ingenuity in abusing its monopoly
power, any definitional doubt must be resolved against the wrongdoer by imposing a broad
definition of “retaliate.”

Moreover, with respect to OEMs, Microsoft is only prohibited from “retaliating
against an OEM by altering Microsoft’s commercial relations with that OEM or by

withholding newly introduced forms of non-monetary Consideration.” See RPFJ § III. A

(emphasis added). The use of the words “newly introduced” is ambiguous in that it suggests
that Microsoft is permitted to withhold existing forms of non-monetary compensation. The
CIS offers no explanation for this ambiguity concerning whether Microsoft may continue to

engage in conduct previously adjudged illegal. CIS at 25-26.
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ili.  The Party Injured By Retaliation Must Prove

Causation

The proposed settlement too narrowly limits the type of conduct by third parties for
which Microsoft may not “retaliate.” It only prohibits “retaliation” that occurs “because” of
conduct by the OEM, ISV or IHV. By imposing a causation requirement on the injured
party, the government again gives a proven wrongdoer the benefit of a doubt to which it is
not entitled. The prior Final Judgment struck the correct balance by prohibiting any adverse
action by Microsoft based directly or indirectly on any actual or contemplated action by the
protected party. Final Judgment §§ 3(a)(i), 3(d); see also Litigating States’ § 8.

iv. Retaliation Not Involving Windows Or Middleware
Is Allowed

The proposed settlement’s ban on “retaliation” currently only applies to a protected
perty where it is developing, distributing, promoﬁng or using products that compete with
Microsoft Platform Software or middleware.” Given the multitude of ways in which new
threats cau (and did) develop to contest the Windows operating system, the ban on retaliation
will not be truly effective unless it protects any action or contemplated action involving
products or services that compete with any Microsoft products or services.

V. Loopholes Vitiate Even The Existing Limitations

The settlement contains broad savings clauses and exceptions that give Microsoft
loopholes for abuse and are not justified by the Court of Appeals’ findings. The OEM
retaliation provision permits Microsoft to provide “Consideration” to any OEM with respect

to any Microsoft product or service if the “Consideration is commensurate with the absolute

' Microsoft Platform Software is defined as Microsoft Middleware and the Windows Operating System.
The limitations of those defined terms which, among other things, exclude applications (including
applications on Internet-based servers that would threaten the Windows monopoly), render the
“retaliation” ban far too narrow. See pp. 36-40, 42-43 infra.
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level or amount of that OEM’s development, distribution, promotion, or licensing of that
Microsoft product or service.” RPFJ § III.A. Similarly, Microsoft may enter agreements
with ISVs limiting their ability to develop, promote or distribute competing software, if the
limitations are “reasonably necessary to and of reasonable scope and duration in relation to a
bona fide contractual obligation of the ISV to use, distribute or promote any Microsoft
software or develop software for, or in conjunction with, Microsoft.” RPFJ § IIl F.2.

These vague provisions are an invitation for abuse. Microsoft has repeatedly used
these very practices to maintain an illegal monopoly for over a decade. Under these
circumstances, a broad prohibition that puts the burden entirely on Microsoft to prove the
bona fides of any “consideration” or exclusivity is not only appropriate, but essential to
revive competition.

vi. Unnecessary And Ambiguous Savings Clauses
Undermine The Decree

The retaliation provisions also include broad savings clauses that provide that nothing
in the provisions “prohibit Microsoft from enforcing any provision of any agreement with
any [OEM, ISV or IHV] or any intellectual property right, that is not inconsistent” with the
settlernent. RPFJ §§ III. A and II1. F. 3. Given the ambiguities in the settlement, this
loophole, too, will invite aggressive interpretation by Microsoft, and further litigation.

vii.  There Is No Prohibition On Agreements Limiting
Competition

The provision in the Final Judgment banning agreements to limit competition
(Section 3(h)) has been completely eliminated, leaving Microsoft free to seek to enter market
allocation agreements such as the ones it proposed to enter with Netscape and Intel. D.Ct. at
99 83-84, 97, 101. The proposed settlement (§ III.G) only prohibits Microsoft from entering

into agreements with certain entities to use or distribute Microsoft Platform Software
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exclusively or in fixed percentages. There is no provision that limits Microsoft’s ability to
enter into agreements with competitors providing that they refrain from developing or
distributing products that compete with the Windows operating system or a Microsoft
middleware product. This CIS does not explain this glaring omission.

viii. = There Is No Protection Against Retaliation For
Participating In This Lawsuit

Nothing in the proposed settlement protects individuals or entities from retaliation by
Microsoft for participating or cooperating in this litigation. In a letter to the Senate Judiciary
Committee, former Solicitor General Robert H. Bork expressed the realistic concern that
“any potential witness with knowledge of anticompetitive conduct in a monopolized market
has to weigh the potential benefit of his or her testimony against the likely response of the
defendant monopolist. The [government’s] proposed meaningless remedy would insure that
no witness would ever testify against Microsoft in any future enforcement action.” See
Letter from Robert H. Bork to Senate Judiciary Committee of 12/11/01, at 4. Again, the CIS
does not address this issue of obvious concern, given Microsoft’s track record of
anticompetitive abuse.

b. The Proposed Uniform Licensing To OEMs Is Insufficient

The District Court made findings of fact, which were not questioned by the Court of
Appeals, that provide examples of incentives and threats used by Microsoft to induce OEMs
to promote IE and not pre-install or promote Navigator. Thus, Microsoft gave reductions in
price to OEMs who set IE as the default browser on their PC systems; Microsoft gave further
reductions to OEMs who displayed IE logos and links on their home page; and Microsoft
gave OEMs millions of dollars in co-marketing funds in exchange for carrying out other

promotional activities for IE. D.Ct. at ] 231.
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The original Final J udgment contained a strong ban on discriminatory license terms.
It compelled Microsoft to license Windows to all covered OEMs on uniform terms and
prohibited Microsoft from offering market development allowances or discounts. Final
Judgment § 3(a)(ii). Microsoft was further required to give OEMs equal access to, infer alia,
licensing terms, discounts, technical and marketing support and product and technical
information; and to give written notice and an opportunity to cure before terminating an
OEM’s license. Id.

The government recognized the necessity for this provision requiring “transparent and
uniform pricing to the largest OEMs . . . so that Microsoft cannot retaliate against an OEM
for supporting non-Microsoft software.” Gov’t D.Ct. Memo at 39. Uniform terms and
pricing were also seen as necessary to “terminate[] Microsoft’s practice of charging
substantially different prices for Windows licenses to reward cooperative OEMs, effected in
part by its market development allowances, and will thus make it easier for OEMs to promote
non-Microsoft products in response to consumer demand.” 1d. The government found that
this uniformity was “necessary to prevent Microsoft from employing the myriad forms of
coercion and reward that” have been held to injure competition. Gov’t D.Ct. Reply Memo at
43-44. “Such coercion is difficult to detect, and the mere threat of its use may be sufficient
to accomplish the desired, anticompetitive result.” Id. at 44.

In the context of the present settlement, the government continues to define as a
“critical” objective ensuring that OEMs are truly “free to choose to distribute and promote
middleware without interference from Microsoft.” CIS at 25. It recognizes that Windows’
license royalties and terms are “inherently complex and easy for Microsoft to use to affect

OEMs’ behavior, including what software the OEMs will offer to their customers.” CIS at
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8. By purportedly requiring uniform licensing, the government says that the proposed
settlement eliminates “any opportunity for Microsoft to set a particular OEM’s royalty or
license terms as a way of inducing that OEM to decline to promote non-Microsoft software
or retaliating against that OEM for its choices to promote non-Microsoft software.” CIS at
28. The government’s stated goal is ensuring “that OEMs can make their own independent
choices.” CIS at 28.

Here, as in many other respects, the proposed settlement fails to fulfill the
government’s stated objectives.

i. Allowing “Market Development Allowances” Invites
Evasion

Unlike the Final Judgment (§ 3(a)(ii)), which prohibited market development
allowances (“MDAs”) outright, the préposed settlement would permit MDAs (RPFJ
§ 111.3.B.3), if certain restrictions are met, despite the fact that MDAs have been repeatedly
used by Microsoft to induce OEMs to take actions that protect Microsoft’s monopoly. As the
government earlier acknowledged, making any MDAs permissible creates a loophole that
will allow the very discrimination against OEMs that the provision is intended to prevent.
See Gov’t D.Ct. Sum. Resp. at 10 (the use of undefined and unbounded “objective” pricing
criteria will permit Microsoft to reward or punish OEMs by charging them different prices).

ii. Microsoft Is Allowed To Keep License Terms Secret

The proposed settlement does not require that Microsoft provide equal access to
licensing terms, discounts, technical support, etc. Without this information, OEMs cannot
fairly negotiate license terms. In the current market, Microsoft offers significant discounts to
OEM s that take the entire Windows package; those discounts enable the OEMs to be

competitive with other PC manufacturers. However, if an OEM tries to negotiate anything
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out of the package, Microsoft significantly increases the price, making the OEM non-
competitive. OEMs do not know what terms are negotiable and are afraid to negotiate
aggressively out of fear they will be punished by Microsoft.

For this reason, when Microsoft previously requested deletion of the equal access
provision, the government rejected the idea because it “would allow [Microsoft] to reward or
punish Covered OEMs with different Windows prices and non-price licensing terms and
conditions and thus to evade the purpose of the Final Judgment.” See Gov’t D.Ct. Sum.
Resp. at 10. Moreover, the government’s view then was that “the burden should not be on
OEMs to know of and affirmatively seek out equal treatment; Microsoft could take
advantage of a Covered OEM’s ignorance of what has been provided to other Covered OEMs
to reward or punish that OEM and thus to evade the purposes of the Final Judgment.” Id. at
10-11. The government provides no satisfactory rationale for changing that view.

jii. There Is No Independent Verification Of “Volume”
Discounts

The proposed settlement allows Microsoft to provide reasonable volume discounts
based upon the actual volume of licenses. (RPFJ § II.B.2) Unless the provision requires
that the volume discounts be based on the independently determined actual number of
shipments, however, Microsoft will continue to have the power that it exercised in the past to
maiipulate discounts.

iv. License Terminations Without Cause Are Allowed

The proposed settlement creates an unnecessary exception to the written notice
requirement for termination of OEM licenses. It provides that Microsoft need not provide
notice or opportunity to cure if Microsoft has given two prior written notices. This exception

invites Microsoft to abuse the notice provision and then arbitrarily revoke an OEM’s license.
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Moreover, Microsoft is not even required to show “good cause” for termination. Again, the
government provides no rationale why a proven monopolist should be given any such

advantages.

c. The Proposed Settlement Fails To Address
Exclusive Dealing Adequately

The Court of Appeals held that Microsoft’s exclusive contracts with IAPs are
exclusionary devices in violation of § 2. CA at 71. By ensuring that the vast majority of IAP
subscribers were offered IE as their default browser or as the only browser, Microsoft’s deals
with IAPs had a significant effect in maintaining its monopoly by keeping usage of Navigator
below the critical level necessary for it or any other rival to threaten Microsoft’s monopoly.
CAat7l.

In addition to the evidence specifically relied on by the Court of Appeals, the District
Court made findings, not reversed, of other unlawful.exclusive agreements. For example, in
exchange for an agreement by IAPs to promote and distribute IE preferentially over
Navigator and to convert existing subscribers from Navigator to IE, Microsoft gave fourteen
IAPs placement in its Windows Referral Server. D.Ct. at | 255, 256. Microsoft also entered
into agreements with AT&T, WorldNet, Prodigy and CompuServe limiting their ability to
promote non-Microsoft browsers. D.Ct. at ] 305.

The Court of Appeals also held that Microsoft’s illegal agreements with ISVs further
foreclosed rival browsers from the market. CA at 72, 76. Microsoft entered dozens of “First
Wave” agreements with ISVs, promising to give them preferential support in using Windows
in exchange for ISVs agreeing to use IE as the default browser in any software they

developed. The “First Wave” agreements with ISVs also required the ISVs to use
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Microsoft’s JVM rather than Sun’s JVM. This directly protected Microsoft’s monopoly from
the middleware threat. CA at 76.

To redress these exclusionary agreements, the government, earlier in this case,
advocated a general and broad prohibition against any and all manner of exclusive dealing by
Microsoft. In the Final Judgment, Microsoft was generally prohibited from offering a third
party any consideration in exchange for that party’s agreement to restrict development,
production, distribution, promotion or use of, or payment for, any non-Microsoft Platform
Software; distributing, promoting or using any Microsoft Platform Software exclusively;
degrading the performance of any non-Microsoft Platform Software; and with respect to
IAPs or ICPs, distributing, promoting or using Microsoft software in exchange for placement
with respect to any aspect of a Windows Operating System. Final Judgment § 3(e).

The government recognized that such a ban was necessary because Microsoft had
“coerced and bribed” third parties into becoming, willingly or unwillingly, participants in
strengthening the applications barrier to entry. Gov’t D.Ct. Memo at 41. The government
stated that to prevent recurrence, Microsoft had to be barred from any exclusive dealing or
percentage contracts that require a third party to limit its dealings in, or to degrade the
performance of, non-Microsoft products, to deal solely in Microsoft software, or, in the case
of IAPs or ICPs, to exchange promotion of Microsoft products for placement in the Windows
operating system. Id. Significantly, the government advocated a general ban because
Microsoft had dealings with a wide range of companies and because “it is difficult to predict
precisely which trading partners Microsoft might otherwise seek to tie up under exclusive

arrangements in the next several years.” Shapiro Decl. at 19. Only a general ban on
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exclusionary contracts would “serve to lower entry barriers more effectively than would
more limited provisions directed at specific categories of trading partners.” Id.

In the CIS, the government continues to recognize the necessity of preventing
“Microsoft from using either money or the wide range of commercial blandishments at its
disposal . . . to hinder the development and adoption of products that, over time, could
emerge as potential platform threats to the Windows monopoly.” CIS at 42. However, the
exclusive dealing provision in the proposed settlement (RPFJ § III. G) fails to meet the goals
that the government recognizes are essential. Nor will it prevent Microsoft from engaging in
the same types of conduct that were found to be unlawful.

i. The Exclusive Dealing Prohibition Is Limited To
Identified Parties Only

The provision is limited to the listed entities (IAP, ICP, ISV, IHV or OEM), but
should be extended to all third parties. The government has specifically acknowledged that a
“general ban” is necessary precisely because it is too difficult to predict which entities
Microsoft might seek to tie up under exclusive arrangements in the next several years. Only
a general ban may effectively lower entry barriers, as compared to “more limited provisions
directed at specific categories of trading partners.” Shapiro Decl. at 19.

T Paying Third Parties To Refrain From Using
Non-Microsoft Products Is Allowed

The proposed settlement only prohibits Microsoft from entering into agreements with
certain third parties that grant consideration on the condition that the entity “distributes,
promotes, uses, or supports, exclusively or in a fixed percentage, any Microsoft Platform
Software.” RPFJ § II1.G.1. The Final Judgment prohibited Microsoft from entering into an
agreement with any third party that grants consideration to “distribute, promote or use any

Microsoft Platform Software exclusively” (Final Judgment § 3(e)(ii) and “to restrict its
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development, production, distribution, promotion or use of, or payment for, any non-
Microsoft Platform Software” (Final Judgment § 3(e)(i)). Microsoft attempted to delete the
provision that prohibited agreements with a third party to restrict the development,
production, distribution, promotion or use of non-Microsoft Platform software, but the
government rejected the proposal. See Microsoft D.Ct. Com. at 12.

The proposed settlement does not prohibit Microsoft from granting consideration to a
party that agrees to refrain from using or distributing products or services that compete with
Microsoft.*> RPFJ § II1.G.1. Microsoft would thus be allowed to grant consideration (in the
form of money, technical information or support, or otherwise) in exchange for the party’s
agreement not to use or distribute a competing product. Such an agreement would be the
functional equivalent of the “First Wave” agreements with ISVs found to be illegally
exclusionary by the Court of Appeals. The CIS does not articulate a satisfactory basis for
omitting from the settlement a prohibition on the types of actions that were adjudged illegal.

iii. Microsoft Can Pay Others To Distribute Its
Monopoly Software

Under the proposed settlement, Microsoft is permitted to enter into agreements with
IAPs and ICPs that condition their placement in Windows on their agreement to distribute or
promote Microsoft Platform Software. RPFJ § II11.G.2. When Microsoft argued against this
provision in the original Final Judgment, the government rejected its proposal because
phrasing it the way Microsoft proposed (ard as it is now phrased in the proposed settlement)

would allow Microsoft to achieve the same anticompetitive purpose, by simply amending its

32 The proposed settlement does purport to limit Microsoft’s ability to enter into agreements with ISVs
which require the ISV to refrain from “developing, using, distributing, or promoting any software that
competes with Microsoft Platform Software.” RPFIJ § IIL.F.2. However, as discussed supra at pp. 97-98,
that same section creates an exception that permits such agreements with ISVs if they are in relation *“to a
bona fide contractual obligation of the ISV.” Therefore, even as to ISVs, the restriction is rendered

potentially meaningless.
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agreements to requite distribution of Microsoft’s browser instead of [imiting distribution of
competing browsers. See Gov’t D.Ct. Sum. Resp. at 16; Microsoft D.Ct. Com. at 12. The
government has not explained why it has now completely reversed its position.

iv. The Exclusive Dealing Provision Is Riddled With
Loopholes

The various exceptions built into the exclusive dealing ban render it potentially
meaningless. While purportedly prohibiting exclusive or fixed percentage arrangements,
such agreements are actually permitted when Microsoft: obtains a representation that it is
“commercially practicable” for the entity to provide equal or greater distribution of a
competing product; if Microsoft enters into any type of loosely defined “joint venture”
agreement; or if Microsoft licenses in intellectual property from a third party. (RPFJ § III.G).
When Microsoft proposed to include a similar joint venture exception in a related provision
of the Final Judgment (Final Judgment § 3(h), Ban on Agreements Limiting Competition), .
the government rejected the proposal z;s “unnecessary” and because it “would enable
Microsoft to enter into anticompetitive market division agreements regarding such products
by labeling them, as it attempted to label at trial the June 1995 Netscape meeting, ‘joint
development agreements’ or ‘agreements ancillary to lawful joint ventures.”” Gov’t D.Ct.
Sum. Resp. at 18. Once again, the government has agreed to a loophole that can only benefit
Microsoft by inviting abuse and further litigation.

4. The Term of the Settlement Is Too Short, Even If Its Deficiencies
Were Corrected

As demonstrated above, without correction of numerous deficiencies, the proposed
settlement will not restore competitive conditions because it largely permits Microsoft to
conduct business as usual and it effectively rubberstamps further anticompetitive conduct.

Even if all of the other deficiencies were corrected, however, the term of the proposed
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settlement is too short to restore meaningful competition with the Windows monopoly.
Although this Court’s finding that Microsoft illegally maintained its decade-long monopoly
has now been affirmed by the Court of Appeals, Microsoft has availed itself -- up to and
including the present -- of every opportunity to maintain and extend its monopoly through
anticompetitive actions. For example, Windows XP, designed during the height of
Microsoft’s litigation with the government and released just before the settlement was
announced, commingles code in the exact manner found unlawful by the Court of Appeals.

The government now claims that a five-year decree will be sufficient to restore
competition. CIS at 60. This assertion is inconsistent with the Department of Justice’s own
Antitrust Manual, which states that “the Division’s standard decree language requires that the
consent decree expire on the tenth anniversary of its entry by the court. [T]he staff should
not negotiate any decree of less than 10 years’ duratidn, although decrees of longer than 10
years may be appropriate in certain circumstances.” Department of Justice, Antitrust

Division Manual, ch. IV at 54 (3d ed. 1998) (emphasis added). As the government argued in

earlier urging entry of a ten-year decree:

Ten years is customary in antitrust cases and in any event four years is
too short a time for the Final Judgment to remain in effect. Despite
[Microsoft’s] assertion that “[t]en years is an extraordinarily long time
in the software industry,” Microsoft has had the dominant position in
the operating-systems business for at least a decade (see Findings

q 35), and under the circumstances there is no sound justification for
entering a decree of shorter duration.

Gov’t D.Ct. Sum. Resp. at 20 (emphasis added).

The government offers no “sound justification” for its acceptance of a settlement that
would last only five years. RPFJ § V.A. The CIS only states that five years “provides
sufficient time for the conduct remedies contained in the Proposed Final Judgment to take

effect in this evolving market and to restore competitive conditions to the greatest extent

- 108 -
MTC-000294; 1_0125




Comments of SBC Communications Inc.

possible.” CIS at 60. There 1s no factual support cited for the ipse dixit that this 1
“sufficient time,” while it is certain that the standard ten-year decree would restore
competition to a greater extent. The government’s present position also conflicts with other
assertions that it previously made in this case. See Gov’t D.Ct. Memo at 27 (“Looking
forward, the Court must anticipate that Microsoft, unless restrained by appropriate equitable
relief, likely will continue to perpetuate its monopoly by the same anticompetitive methods
revealed at trial, although directed at whatever new competitive threat arises.”).

Moreover, the government’s only recourse under the proposed settlement -- the
possibility that the proposed decree could be extended “one time” for a “maximum of two
years” -- is so short as to be virtually meaningless. RPFJ § V.B. And, even to obtain the
“one-time” two year extension, the government would first have to demonstrate through a
complex, lengthy and burdensome enforcement procedure, that Microsoft engaged in “a
pattern of willful and systematic violations” of the decree. Id. The government should be
seeking -- as it originally sought -- more than just conduct remedies “tak[ing] effect.” CIS at
60. It should instead be trying to ensure that, once the remedies “take effect,” they remain in
effect for a period sufficient to reétore competition to the greatest extent possible. As the
government told the District Court, “[t]en years is customary in antitrust cases and in any
event four years is too short.” Gov’t D.Ct. Sum. Resp. at 20. There is nothing in the Court
of Appeals’ decision that justifies the government’s decision to depart from its own formal
policy.

As a matter of law, the government’s previously stated position was correct. The case
law demonstrates that in cases where a monopolist has committed a Section 2 violation, it has

been “customary” for courts to impose remedial decrees lasting ten years. In over 70 cases
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since the Department of Justice’s Antitrust Manual was adopted in 1978 to change the prior
policy of seeking decrees of unlimited length, the government has required consent decrees

having a minimum ten year duration. See e.g., United States v. Greyhound, Civ. No. 95-

1852 (RCL), 1996 WL 179570 (D.D.C. Feb. 27, 1996) (bus companies); United States v.

Playmobil USA, Inc., Civ. No. 95-0214, 1995 WL 366524 (D.D.C. May 22, 1995) (toy

companies); United States v. Republic Services, Inc., Civ No. 00-2311, 2001 WL 77103

(D.D.C. Jan. 18, 2001) (waste collection companies).” The government also imposed
restrictions on broadcasters’ purchase of television program rights for a period of 15 years.

See United States v. American Broadcasting Co., Inc., Civ. No. 74-3600 (RJK), 1980 WL

2013 (C.D. Cal. Nov. 14 1980).

In contrast to these settlements, the proposed decree here is to last only five yeafs,
although this case has significantly more importance to the national economy. In addition,
Microsoft’s prior conduct, the importance of this case to the national economy, and the
explicit findings, upheld on appeal, of Microsoft’s illegal monopolization activities mandate,
if anything, that Microsoft’s conduct be supervised for a period longer than the standard ten-
year term.

At bottom, a five-year injunction is too short to allow meaningful competition to
develop in the operating system market. It has been over ten years since the government first
began to investigate Microsoft’s practices, and it took six years from Microsoft’s first
anticompetitive act cited by the District Court for this case to reach the appellate level. The

effects of Microsoft’s past and present anticompetitive actions, which have already continued

33 Based on a review of the published cases, every consent decree that the government has entered in a
Section 2 case since 1978 has been ten years or longer in duration, with the exception of the first Microsoft
decree. That decree was not entered after a full trial on the merits and a finding of unlawful monopoly

maintenance.
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for over a decade, will likely last much longer. The government itself concedes that
Netscape and Java are likely dead and no longer pose credible threats to Microsoft’s
operating system monopoly. CIS as 16-17. Even if the proposed decree’s numerous
loopholes were plugged, it will take considerably longer than five years for strong new

competitors to emerge. Most important, the ability of those competitors to become viable

depends upon the existence of judicial protection. See United States v. GTE Corp., 603 F.
Supp. 730, 742-43 (D.D.C. 1984) (rejecting as too short five-year expiration date for decree
provisions in section 2 case).

S. The Proposed Settlement Nullifies Effective Enforcement

The government claims that the various obligations imposed upon Microsoft in the
proposed settlement are supported by “strong enforcement provisions,” “including the power
to seek criminal and civil contempt sanctions and other relief in the event of a violation.”
CIS at 5. 1t also states that Plaintiffs’ right, under certain circumstances, to request a one- .
time extension of the final judgment of an additional two years “is designed to supplement
the government’s traditional authority to bring contempt actions.” CIS at 60.

The reality, however, is to the contrary. The compliance and enforcement provisions
in the proposed settlement are entirely inadequate to prevent Microsoft from engaging in
future anticompetitive conduct. The provisions in the proposed settlement will result in time
delays, inefficient administration of the decree, and ultimately give Microsoft the opportunity

to continue its anticompetitive acts unabated. The most critical deficiencies include:
a. The Technical Committee Proposal Is Misguided
By agreeing that a “Technical Committee” comprised of computer programming and
software experts should perform a monitoring role (RPFJ §§ IV.B.1 and 1V.B.2), the

government seemingly recognizes the difficulty of monitoring and enforcing Microsoft’s
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compliance with the decree. The government also appears to recognize the obvious -- that
“Internal Antitrust Compliance” by Microsoft, though necessary, is insufficient.
Unfortunately, the government fails to recognize that its own concessions make the
compliance task vastly more difficult.

The Technical Committee contemplated by the settlement is simply not an adequate
answer, much less a substitute for self-enforcing prohibitions. The person charged with
responsibility for monitoring and enforcing Microsoft’s compliance must be an experienced
antitrust lawyer or former federal judge. He or she can then hire software and programming
experts to render assistance, but the responsibility for determining whether the specific
provisions of a complex court order have been violated must be made by an individual with
impeccable legal credentials and long experience in antitrust law and decree interpretation.
No novel device such as a “Techinical Comimittee” is required. The mechanism of a special
master under Rule 53, Fed.R.Civ.P., is readily available and entirely appropriate. See United

States /. Microsoft Corp., 147 F.3d 935, 954 (D.C. Cir. 1998) (recognizing *‘well -established

tradition allowing use of special masters to oversee compliance”).

Aside from its dual, repetitive investigative and reporting procedures (Technical
Committee to the government, then the government to the Court, see pp. 114-115 infra.)
(RFFJ § 1.D.4), the proposed settlement is flawed because it imposes substantial constraints
upon how the Technical Committee’s findings may be used to assure compliance. The
settlement prohibits the admission into evidence of the Technical Committee’s findings “in
any enforcement proceeding before the Court for any purpose;” and prohibits any technical
committee member from testifying in any proceeding or before any tribunal regarding any

matter relating to the Final Judgment. RPFJ § IV.D.4.d. Each of those prohibitions denies
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the Court information from the independent technical personnel who are uniquely
knowledgeable about the nature of the violation. Indeed, although the decree proposal allows
Microsoft to offer any evidence it wants, it shuts off from the Court the evidence in the
possession of the technical committee members who rejected Microsoft’s explanations.

b. All Relevant Employees Should Be Required
To Be Trained In The Decree, But Are Not

The proposed settlement only requires that the officers and directors of Microsoft
receive copies of the decree and be “annually briefed on [its] meaning.” RPFJ § IV.C.3. In
order to be effective, however, all managers (not just corporate “officers”) and all employees
who have positions that enable them to initiate or implement anticompetitive conduct must
be required to read, understand and comply with the decree. Of the published consent
decrees that require employees of the company to certify that they have read, understood, and
will comply with the decree, most extend compliance certification beyond officers and

directors of the company, to also include other managers and employees who have

responsibility for overseeing the business activities of the antitrust violator. See, e.g., United

States v. Western Elec., Civ. No. §2-0192 (HHG), 1991 WL 33559, at *5 (D.D.C. Feb. 15,

1991) (requiring certification of compliance from each officer and management employee);

United States v. Delta Dental of R.L, Civ. No. Civ. A. 96-113P, 1997 WL 527669, at *2

(D.R.I. July 2, 1997) (requiring certification of compliance from all officers, directors, and
employees who had responsibility for approving, disapproving, monitoring, recommending,

or implementing any provisions in agreements with participating dentists); United States v.

Business Inv. & Dev. Corp., No. MO-81-CA-20, 1982 WL 1866, at *2 (W.D. Tx. July 16,

1982) (requiring certification of compliance from all officers, directors, employees and

franchisees).
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Moreover, the Chairman, CEO or other responsible senior officer of Microsoft should
be required to certify periodically to the Court that Microsoft is in compliance with its
obligations. The record evidence that Microsoft’s highest officials were not only aware of,
but actively encouraged, initiated or directed Microsoft’s anticompetitive practices, see, e.g.,
CA at 73,77; D.Ct. at I 80-87, 100, 108, 112-13, 124-29, 340-349, 396, 406-07, makes it all
the more necessary to include such certification provisions to ensure that Microsoft takes
seriously its responsibilities under any decree to abide by the antitrust laws.

c. The Proposed “Dispute Resolution’> Mechanism
Encourages Delay

Because of the extraordinarily rapid pace of technological and business developments
in the computer industry, avoiding delays in compliance is a critical element in effectively
climinating Microsoft’s unlawful behavior and restoring competition. Whether the
montitoring function is performed by a Technical Committee or Special Master, the monitor
should simultaneously report to both the Court and the Plaintiffs. In defending its decisions
to make numerous substantive concessions to Microsoft during the settlement process, the
government has cited the substantial time it might take to litigate this case to conclusion if it
held out for stronger relief than Microsoft would accept. CIS at 61. Those same time
considerations militate against the time-consuming enforcement process contained in the
proposed settlement.

The proposed decree contemplates an elaborate procedure whereby the Technical
Committee, after receiving a complaint about Microsoft’s conduct, would be required to meet
with Microsoft’s internal compliance officer, and allow Microsoft to respond to the
complaint, before it determines whether the complaint can be resolved informally.

RPEFJ § I1.D.4.b. There are no time limits on most of these procedures. If, after completing
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that procedure, the Technical Committee believes the dispute cannot be resolved and that
Microsoft’s conduct violated the decree, the Technical Committee would then report the
violation to the government in the first instance. RPFJ § II1.D.4.c. It then would be up to the
government, in turn, to evaluate Microsoft’s conduct and determine whether the violation
should be reported to the Court.

This process guarantees that considerable time will lapse between a violation of the
decree by Microsoft and the Court’s eventual review of the problem. First, the process for
“Voluntary Dispute Resolution” contemplated by the proposed decree will substantially
delay, and, in some circumstances, entirely eliminate, the reporting of violations to the Court.
However, effective enforcement requires that any violation of the decree should be reported
by the Technical Committee or Special Master immediately and directly to the Court. Action
by Microsoft to “voluntarily” cease the unlawful conduct may then, along with other factors,
be considered by the Court in determining the severity of any sanction imposed.

In sum, for any remedy to be effective in this case, it must be imposed quickly -- not
after months or years of further “dispute resolution.” Under the enforcement scheme

contemplated by the proposed settlement, however, that simply cannot happen.

IV.  DEFICIENCIES IN THE PROPOSED SETTLEMENT CREATE
SIGNIFICANT RISKS FOR SBC’S COMMUNICATIONS AND
DATA BUSINESSES, INCLUDING SBC’S INTERNET-RELATED
BUSINESSES, WHICH DEPEND UPON OPEN ARCHITECTURE
AND COMPETITIVE ALTERNATIVES

SBC is one of the world’s leading businesses in the provision of data and voice
communications and Internet access. SBC’s affiliates serve nearly 60 million telephone
access lines nationwide and 21 million wireless customers. SBC and its affiliates are major

providers of DSL high-speed and dial-up Internet service, voice messaging services, and
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directory advertising and publishing products. SBC, through its affiliates, has committed
substantial resources to the development of a host of computer- and Internet-related
businesses. These businesses are designed to provide consumers with flexibility,
convenience and, most importantly, more choice.

With these initiatives, together with its expanding telephone, wireless and Internet
operations, SBC is prepared to compete vigorously during the coming decade as the
“convergence” of communications and computing technologies continues to accelerate. That
highly competitive environment, however, is threatened by Microsoft’s ability -- unless
restrained by a strong and effective decree in this case -- to use its Windows operating system
monopoly to control the electronic “gateways” that link the Internet and its myriad service
and content providers to consumers’ homes and offices. That control of the gateways, in
turn, will enable Microsoft to entrench the Windows monopoly even more firmly.

A How SBC Competes, Or Will Compete, With Microsoft

SBC currently has, or is developing, several businesses in competition with
Microsoft, which, together with other similar businesses, directly or indirectly, threaten or are
threatened by the Windows operating system monopoly.

1. Telephone, Cellular And Internet Services

SBC affiliates Southwestern Bell, Ameritech, Pacific Bell, Nevada Bell, and SNET
are the Incumbent Local Exchange Carriers that provide telephone service in thirteen states.
In addition, SBC owns a sixty percent interest in Cingular Wireless, which provides

nationwide cellular telephone and Internet-related services.

3% Prior to 1996, SBC was subject to line of business restrictions imposed by the AT&T Consent Decree or
Modified Final Judgment (“MFJ”). These prevented SBC’s entry into markets such as long distance
telephone and imposed numerous affirmative obligations to assist actual and potential competitors. See
U.S. v. AT&T, 522 F. Supp. at 186-95 (setting forth line of business restructions); United States v.
Western Electric Co., 673 F. Supp. 525 (D.D.C. 1987) (upholding “core” line of business restrictions on
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Various SBC affiliates, including Prodigy, provide ISP services, as well as dial-up
and broadband (via DSL) Internet access services nationwide. SBC recently finalized a joint
venture with Yahoo, whereby Yahoo will provide SBC’s Internet portal (home page). In
addition, SBC owns an “Internet Data Center” which rents server usage to businesses and e-
commerce clients.

Microsoft is an actual competitor of SBC in all of these businesses, including voice
telephony. Microsoft is actively developing its Voice over Internet Protocol (“VoIP”)
through its “Net2Phone” business. This service is being embedded in Windows XP, with the
aim of convincing customers to use the Internet for long distance and local calls. Microsoft
also provides an Internet access service, MSN, which takes advantage of Microsoft’s
operating system monopoly by virtue of its being bundled with Windows. By bundling
additional products and services such as its “.NET” initiative and its Passport service with
Windows XP, Microsoft is also using its monopoly power to give itself an unfair advantage
in new markets for Internet and e-commerce business solutions.

Even in businesses in which Microsoft is not now a direct competitor of SBC,
however, such as local, long distance and cellular telephone service, Microsoft’s operating
system monopoly poses grave risks to the competitive marketplace that Congress sought to
ensure in the Telecommunications Act of 1996. If Microsoft is permitted by the proposed

settlement to maintain and expand its PC operating system monopoly, it will become the

local telephone companies), aff’d in part, rev’d on other grounds, 900 F.2d 283 (D.C. Cir. 1990). These
provisions, which were of indefinite duration, were ultimately superseded by the Telecommunications Act
of 1996, which replaced the MFJ with detailed regulatory obligations to preserve non-discriminatory
access to the local telephone network, to require SBC to share its network elements at regulated prices,
and to take affirmative actions to open its local network to competition as the price for entry into the long
distance market. See Telecommunications Act of 1996, 42 U.S.C. §§ 251-59, and § 271 et seq. The
duration, detail and substantial scope of those affirmative requirements and prohibitions, even when they
were embodied in the MFJ, stand in marked contrast to the trivial and temporary prohibitions applied to
the Microsoft monopoly.
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gatekeeper for competitors to offer and for consumers to access key communications and
entertainment products and services, including telephone, Internet access, voice messaging,
instant messaging, music, video services, e-commerce, and interactive games. Without
strong remedial measures designed to break its operating system monopoly (which the
proposed settlement does not contain), Microsoft will be in a position to favor its own and its
partners’ communications, entertainment and related services, to exclude competitors’
services from access to consumers, to impose costs on rivals and to degrade their services
(whether through a toll, a charge for being listed as an available service or an interoperability
obstacle), all with the effect of squelching competition and harming consumers. No
provisions in the proposed settlement even address, let alone bar, such anticompetitive
conduct.

Just as Microsoft has for years successfully imposed on consumers its own software
products and other services, irrespective of the comparative merits of competing products it
excluded from the market, Microsoft will be able to repeat 1ts anticompetitive strategy in
collateral markets including the key communications and entertainment markets described
above. This is not speculation; Microsoft has already announced that it is developing an

extension to Windows XP, named Freestyle, that will make its Windows PC the

ccmmunications gateway to the home. See Byron Acohido, Challenge Microsoft? It Could

Take Moxi, USA Today, Jan. 16, 2002, at B-3; Microsoft Unveils New Home PC

Experiences with “Freestyle” and “Mira” (Jan. 7, 2002), at

www.Microsoft.com/presspass/Press/2002/Jan02/01.

2. Unified Messaging

SBC’s Unified Messaging Service (“UMS”) is a good example of a new business

placed at serious risk because of the anticompetitive actions that the proposed settlement
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would allow. UMS is currently in the final development stages, with a projected market
introduction in late 2002. UMS will allow customers to retrieve their voice, e-mail and fax
messages from a single “mailbox” that will be accessible by phone (wire or wireless) or via
the Internet. In the future, SBC plans to add other services to UMS, including instant
messaging and video messaging.

UMS is the first in a new generation of services that will create a convergence of all
voice, video and data services into one application. Central to UMS is the principle of “any
device, anywhere.” SBC has designed UMS to be fully accessible through any type of
telephone, personal computer, or handheld device. UMS will operate on any software
operating system and with any combination of other software applications and services.
UMS is also “agnostic as to provider,” meaning that it will function regardless of the
provider of Internet access, phone or wireless service. For example, consumers can access
UMS as easily and effectively through an inexpensive cellular phone that makes no use of
Microsoft technology as they can through an expensive Windows PC using Internet Ex plorer
as its browser.

UMS and similar services offered by other companies will compete by giving
consumers the ultimate in choice and convenience, enabling them to access all UMS services
from virtually any phone or computing device anywhere in the world. UMS will be a direct
competitor of Microsoft’s e-mail service (Hotmail), and with MS Messenger, a video and

instant messaging service, both of which are promoted through integration with Windows.
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B. UMSIs An Integral Part Of The Movement To A
Server-Based Computing Model That Will Erode

The Applications Barrier To Entry That Currently
Shields Microsoft’s Monopoly Power

Because UMS will function with any operating system or Internet browser, and will
provide a number of the same functions (voice/data messaging, e-mail, instant messaging)
that are or will be provided by a Windows PC, UMS presents a significant competitive threat
to Microsoft’s PC operating system monopoly. UMS is part of the “movement off the
desktop” taking place in the computer industry, which offers increased flexibility and choice
to the consumer.

Central to this innovation is that the vast majority of actual computing functions will
be performed away from the consumer’s computing devices, on servers connected through
the Internet. A consumer will no longer need a Windows PC, containing a large hard drive
and powerful microprocessor. Instead a simpler. inexpensive device, such as a cell phone or
PDA, with a very basic operating system and an Internet browser, when coupled with
products like UMS, will allow the consumer to perform many of the functions of a Windows
PC at a significantly reduced price and with much greater flexibility and convenience. D.Ct.
at 99 22-27, 56, 59-60 (cited with approval in CA at 52, 79).

In order for UMS to function, however, and to present a competitive alternative to the
Windows PC operating system monopoly, SBC must have the ability to eftectively process
voice and data transmissions through a complex network of different servers, each of which
performs separate functions and employs different technologies. At a minimum, when a
UMS customer seeks to retrieve a message, either by phone or through the Internet, the voice
or data transmission will travel between and through several separate SBC servers (gate,

mail, LDAP (lightweight directory access protocol), directory and web server). Each of these
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servers performs independent functions. As a result, it 1s enitical to UMS that any type of PC,
Internet browser, cell phone or handheld device be fully interoperable with all of SBC’s
servers. UMS also has the potential to be used in a home network, thus requiring full
interoperability to extend to set-top boxes.

In short, for SBC and other companies to deliver Internet-based services like UMS,
they absolutely must have a “protected chain of interoperability” extending throughout all
computers, servers, and other devices which participate on the Internet -- including the
Internet browser and PC. If only one link on the chain is not fully interoperable with the
entire network, UMS will not be able to process its voice and data transmissions, and thus the
convenience and vast array of choices UMS could bring to consumers as an alternative to the
Windows PC operating system monopoly will be eliminated.

There is little doubt that Microsoft will continue to recognize the danger that server-
based computing, and multi-platform, multi-device products like UMS, pose to the
applications barrier to entry. D.Ct. at § 60 (cited with approval in CA at 79). Such
alternative servér—based computing pathways on the Internet, which rely on open operation
and architecture, like Java, will attract applications used for Internet communications. In the
past when such threats to the applications barrier to entry that protects the Microsoft
monopoly have emerged, Microsoft has responded with anticompetitive conduct. Indeed, the
actions taken by Microsoft to eliminate Netscape and Java, found to be illegally exclusionary
by the District Court and the Court of Appeals, had the sole purpose of protecting the
applications barrier to entry. As shown below, however, the deficiencies in the proposed
settlement are so pervasive that SBC’s competitive, Internet-based offering and similar

products from other companies are threatened with the same fate as Netscape and Java.
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C.  The Proposed Settlement Would Allow Microsoft To Render

SBC’s Internet-Based Businesses Significantly Less Competitive

1. The Proposed Settlement Will Allow Microsoft
To Block Consumers’ Access To Competing
Products And To Impede Their Functionality

Under the proposed settlement, Microsoft could use its monopoly power to (i) prevent
UMS and related products from being accessed by anyone using a Windows PC and IE;
(i1) degrade or impede the ability of UMS to function on a Windows PC; and/or (iii) deny
UMS access to the Windows desktop. Moreover, Microsoft could avoid the requirements of
the proposed settlement by simply claiming UMS was a “service.” See pp. 46-48 supra.
Because the proposed settlement does not require Microsoft to ensure that UMS will function
smoothly on Windows, or even have proper access to the Windows desktop, it could
significantly harm the ability of UMS to compete with Microsoft products providing similar
services. The danger, of course, is not limited just to UMS, but applies equally to related
communications and entertainment products and services that are being developed and
offered by other companies.

i. Blocking Access to UMS

The inadequate interoperability/disclosure provisions in the proposed settlement
would allow Microsoft to completely block all access to a competing product, like UMS, for
all users of a Windows PC and IE. Because the proposed settlement does not require any
disclosure to ensure interoperability between IE and a non-Microsoft server operating
system, Microsoft is able, and indeed encouraged, to change, and then withhold disclosure of,
IE’s protocols in order to prevent interoperability with those SBC servers that run on
non-Microsoft operating systems. In that case, all UMS customers would be unable to access

their UMS account from a Windows PC operating system equipped with IE.
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Should SBC decide to convert the entire UMS network of servers to Microsoft

operating systems, Microsoft would still, under the proposed settlement, be able to block
access to UMS for some users. In this event, Microsoft could merely program its server
operating system so that it could not interoperate with a non-Microsoft browser. In fact,
Microsoft employed this very strategy recently, when it reprogrammed its web servers for the
MSN website to block all access by consumers using the competing Netscape and Opera

browsers. See p. 80 supra.
ii. Degrading the Performance of UMS

Should Microsoft choose not to completely block access to UMS, the proposed
settlement permits Microsoft to substantially degrade UMS’ functionality on a Windows PC
operating system. The degradation can be accomplished by programming Microsoft’s PC
operating system in such a way that UMS’ functions are purposefully disadvantaged. For
instance, by altering the program codes for IE or Microsoft’s vérsion of Java, Microsoft can
hinder the performance of UMS on a Windows PC operating system, including the speed at
wiich UMS processes requests, its efficiency and the graphical presentation the user sees.

iii. Denying UMS Access to the Windows Desktop

SBC’s strategy for UMS is largely dependent on having access to and visibility on the
desktop, as well as on OEMs and end-users being able to change default settings in the
‘Windows operating system to select the SBC home page or set the pre-login screen to allow
for message notification. Without provisions in the settlement guaranteeing these rights,
Microsoft can prevent UMS from having its own icon on the Windows desktop, or being on
the Windows start menu. Furthermore, the proposed settlement would allow Microsoft to
prevent UMS customers from choosing to set the SBC-Yahoo homepage as their default

homepage on IE. Likewise, nothing in the proposed settlement would stop Microsoft from
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denying SBC equal access to the pre-login indicators on the desktop for message notification.
Only through such notification could UMS compete with Microsoft’s Hotmail or Messenger,
which have such indicators on both the desktop and the pre-login screen for the purpose of
notifying the subscriber that messages are waiting.

2. Microsoft Can Foreclose Competition By Using Its Ability To
Raise Its Rivals’ Costs

By not requiring “seamless interoperability,” the proposed settlement would allow
Microsoft to raise substantially the fixed costs associated with a competing product or
service, as well as the ultimate cost to the consumer, to the point that such products are
unable to compete. The anticompetitive initiatives Microsoft can pursue under the proposed
settlement will force Internet-based businesses to move toward using Microsoft server
operating systems and software exclusively. At the same time, the settlement will channel
consumer access to the Internet through Windows PC operating systeins, which consumers
will have to purchase in order to obtain IE.

For example, SBC currently uses Microsoft server operating systems for less than 5%
of its UMS server network, and anticipates this percentage will approach zero within the next
few years -- provided there is full interoperability among servers, PCs, PDAs, phones and all
cther computing devices. If the proposed settlement is approved, however, SBC will
probably have no choice but to replace its entire UMS server network at considerable cost
with Microsoft server operating systems and software.

Microsoft’s server operating systems are currently significantly more expensive than
those of its competitors, and this price differential is likely to grow as Microsoft solidifies its
position in the server market. Even at current prices, replacing the UMS server network with

Microsoft server operating systems would significantly increase SBC’s overall costs for

-124 - MTC-00029411_0141

- U S—— N —— — ———r—y



Comments of SBC Communications Inc.

UMS (including the cost of hardware, software, maintenance of hardware and software, staff,
network management, and disaster recovery). In addition, if SBC were required to replace
the hardware in its entire current server network within the next few years, this would
dramatically increase costs for UMS during its critical first years on the market. Taken
together, these cost increases will make UMS a much less appealing alternative to the
Windows PC, as the consumer’s cost savings will be much smaller.

UMS is not the only SBC network service to be negatively impacted. SBC’s
telephone network also utilizes many servers for various functions. For instance, SBC has
servers that perform “operation support systems,” as well as “operations administration
maintenance and provisioning.” Like UMS, under the proposed settlement these network
support systems would be at risk, and the cost to cénvert them all to Microsoft server
operating systems would be significant.

3. Consumers Who Want To Access The Internet Will

Have To Have A Windows Operating System,Which
Will Increase The Cost To The Consumer For UMS

UMS is designed to save consumers money, because they can access the service
through a “dumb PC” or handheld computing device, equipped only with a few features, like
UMS, that will allow the consumer to use the Internet to perform essentially all major
computing functions currently offered by a Windows PC at a fraction of the cost.

Assuming full interoperability, a “dumb PC” with a browser would be able to access
and browse the Internet as well as a Windows PC. Moreover, by purchasing a product like
UMS to accompany the “dumb PC,” even more of the functions of a Windows PC
(voice/data messaging, instant messaging, e-mail), would be available and the total price
would remain substantially below a Windows PC. The cost savings to the consumer, when

coupled with the other positive attributes of UMS, would make it a very attractive alternative
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to the comparable Microsoft products the consumer can only obtain by purchasing a
Microsoft operating system.

By preventing full interoperability throughout the network of servers (including the
browser), however, Microsoft can destroy any cost savings provided by UMS, because the
consumer will have to buy a Windows PC or another device with a Microsoft operating
system in order to obtain IE. That operating system already will have integrated or bundled
Microsoft products that compete with UMS (MS Messenger; Outlook Express, Hotmail)
which are included in the cost of the operating system. Thus, to use UMS, the consumer will
have to pay an “add-on” or double cost in addition to the cost of the Microsoft operating
system. The competitive disadvantage, for both SBC and the consumer, is plain.

4. The Proposed Settlement Will Stifle Innovation And Force
Competitors To Sacrifice Quality In Certain Critical Markets

SBC, or any Internet-based business, is highly dependent on the quality and speed of
_technological innovation in markets that supply the hardware and software used in new
ventures, such as UMS, or established services. This is particularly true for UMS, which will
rely on an extensive network of servers, computers and related devices and technologies to
deliver its range of services. SBC’s policy is to use a wide variety of suppliers for different
products, including software, throughout the UMS networks and its other computer systems.
To take full advantage of technological innovation, SBC chooses the “best in class.” This
term reflects SBC’s philosophy to choose the provider for each particular product or service
that best performs the specific functions needed by SBC. In this way, SBC can obtain
maximum benefit from the speed and diversity of innovation to create the most competitive

products possible.

- 126 - MTC-00029411_0143




Comments of SBC Communications Inc.

In certain crucial markets, the proposed settlement will convert this world of choice
into a world of one choice -- Microsoft. In the process, SBC’s ability to employ its “best in
class” strategy would be severely reduced. Indeed, technological innovation itself will be
gravely hindered, particularly for server operating systems and server software -- two critical
product areas for any network. This change will be driven by the proposed settlement’s
failure to ensure interoperability. As a result, consumers and businesses will be forced to
purchase the Windows PC operating system, [E, and Microsoft server operating systems, or
at least license Microsoft intellectual property, in order to guarantee full interoperability.
The fact that Microsoft server products, especially in relation to the particular needs and
functions of SBC, are more costly but by no means superior in quality or functionality, will
no longer be determinative.

In the longer term, as competitive choices in these markets are diminished, Microsoft
will be able to unilaterally control the pace of innovation. Currently, many different
companies are working to innovate and develop different product functions and niche uses.
SBC can take advantage of specialized innovations that are essential to supporting or
improving its operations. In the world created by the proposed settlement, however,
Microsoft will be the sole arbiter of what areas, products or uses should or should not be
explored for technological advancement. Microsoft would be free to stifle innovation in a
particular area that may be crucial to developing a product or service which competes with
Microsoft.

The government made this very point to the District Court through the testimony of
one of its expert economists, who stated that Microsoft’s exclusionary practices had

interfered with the process of innovation in three distinct ways. First,
consumers did not get the innovative products that the technology
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being developed by Netscape and Sun might have delivered. Second,

Microsoft’s predatory acts had a chilling effect on innovative efforts
by all people who might have developed other software technologies
that Microsoft found threatening. Third, Microsoft harmed the
innovative process because it limited competition, and competitive
markets are, on balance, the best mechanism for guiding technology
down a path that benefits consumers.

Romer Decl. { 5.

The effect of the proposed settlement on UMS is illustrative. SBC currently uses
between 15 and 20 different providers for different products, including software, throughout
the UMS network. In the “Microsoft world” that would be created by the proposed
settlement, SBC expects that it would be limited to a total of 5 to 10 providers. Each of the
lost providers will have to be replaced by Microsoft products because of interoperability
obstacles created by Microsoft commingling and nondisclosure.

SBC currently uses three separate server operating systems in its UMS operations,
based on the particular needs and functions of different servers throughout the network. The
three products are a UNIX operating system which is run on servers produced by several
companies; Linux operating systems which run on a variety of servers; and, for certain
limited functions, Microsoft server operating systems (which are run on less than five percent
of the UMS network). In SBC’s view, the Microsoft server operating systems are
substantially less effective than competitors’ systems in performing the functions needed by
the UMS network. Among other things, Microsoft products have a poor security
performance history, see pp. 90-91 supra, and thus it is SBC’s policy that no server that
faces the Internet is based on a Microsoft server operating system. As a result of the need for
interoperability, however, under the proposed settlement, SBC could be forced to use

Microsoft server operating systems throughout the UMS network.
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SBC’s choices will be similarly circumscribed for server software. For its mail server

and directory server, SBC currently uses a range of non-Microsoft software products. For the
functions needed by the UMS network, these products better meet SBC’s requirements, and
are less costly than, comparable Microsoft products. For SBC’s web server, which is the
critical primary link to the Internet and the Internet browsers, SBC uses server software from
Apache. The Apache software is also preferable to comparable offerings from Microsoft for
this purpose.

Similarly, in the areas of network management and voice over Internet protocol
(“VoIP”), SBC could well be forced to switch to Microsoft products under the proposed
settlement. Network management products essentially ensure that SBC’s telephone network
runs effectively and reliably, by monitoring the system for failures, analyzing configuration,
and developing utilization statistics. The network management software currently used by
SBC is more efficient and less costly than comparable Microsoft products. In the VoIP area,
SBC’s “gateway,” which translates voice conversations into VoIP, uses a non-Microsoft, ITU
(“International Telecommunications Union”) H.323-compliant gateway, or translator. If the
proposed settlement were approved, nothing would prevent Microsoft, by changing its server
or browser programs to a non-compliant format, from forcing SBC to replace this translator
with a Microsoft product or a product that incorporates Microsoft-licensed intellectual
property to ensure the interoperability required for SBC’s telephone network to function.

5. Delayed Disclosure Will Harm Competition

The flexibility provided to Microsoft to delay the disclosure of technical information
could also significantly harm the competitive prospects of UMS and related products. As
explained above, Microsoft can delay the release of technical information related to

interoperability with a new Windows product or a change in an existing Windows product
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until very close to the time when the new or altered product is placed on the market.

See pp. 80-85 supra. SBC, and other competitors, thus face the very real possibility that
there will be insufficient time to ensure that a competing product, like UMS, will be fully
interoperable when a new or altered Windows product is introduced. If UMS is not fully
interoperable, the result would be that certain UMS customers who attempted to access their
mailbox from a Windows PC would be “dropped” -- meaning their request for data or voice
information would not be processed. Since SBC plans that UMS will have over 5 million
customers by 2007, if UMS is not fully interoperable with Windows PCs for even one day,
many UMS customers would be “dropped.” The negative consequences should customers be
unable to access their UMS mailboxes for any period of time are obvious.

By making it impossible for server operating systems which run websites on the
Internet to interoperate with non-Windows operating systems, Microsoft will be able to force
all businesses and all consumers to conform to the Windows world. With over 90% of the
operating system and browser markets, for example, Microsoft can make its Passport product
the dominant intermediary between consumers and e-commerce web sites, and can
effectively impose a tax or toll on all transactions. If it wishes to, Microsoft will be able to
use its browser dominance to ensure that any web portal in which it has a stake receives
preferential display. And if it chooses to, Microsoft will be able to use its browser
dominance to control the flow of information or content on the Internet by using its Internet
gate-keeper position to prefer one type of message over another, for example, blocking
access to sites that are critical of Microsoft. In all of these ways, Microsoft can use the
developing world of Internet technology to protect and strengthen its PC operating system

monopoly.
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V. WITHOUT SIGNIFICANT CHANGES, THE PROPOSED SETTLEMENT
CANNOT SATISFY THE PUBLIC INTEREST STANDARD

As shown, the proposed settlement allows Microsoft to continue exclusionary
practices, like commingling, to easily evade virtually all of the proposed settlement’s
proscriptions and affirmative obligations, and, by simply doing what the settlement allows, or
fails to enjoin, ensuring that the next generation of threats to the operating system monopoly
in the form of Internet servers and web-based computing never leaves its crib. By the time
the proposed settlement expires, Microsoft middleware will be the firmly entrenched medium
of Internet communication, displacing open architecture with a closed proprietary system; all
competition will be forced to use Microsoft’s proprietary standards instead of the open
architecture currently thriving as the medium for program development and communication;
and OEMs will be even more beholden to Microsoft’s demands. This is the teaching of an
exhaustive trial record and a careful appellate review that affirmed the lower court’s findings
of a decade-long scheme of monopoly maintenance in violation of Section 2 of the Sherman
Act.

Under the law of the District of Columbia Circuit, the proposed settlement falls far
short of providing any meaningful remedy for this most serious of antitrust violations and for

that reason alone does not satisfy the public interest standard. United States v. Microsoft, 56

F.3d 1448, 1458 (D.C. Cir. 1995) (The Court must “make an independent determination
whether the proposed consent decree [is] in the public interest.””). Worse still, because the
proposed settlement operates to perpetuate this unlawful monopoly by permitting the
continuation without sanction of conduct previously found to be exclusionary, the proposed
settlement in fact injures the public interest. For these reasons, the District Court must reject

it.
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Indeed, the proposed settlement fails to meet the public interest standard on all of the
bases set out in the 1995 Microsoft decision. As discussed above, and in further detail below
in the context of recommended changes and additions to the proposed consent decree, the
settlement now advanced by the government (1) is “ambiguous” in many respects and riddled
with loopholes and exceptions to key provisions; (2) presents numerous “difficulties in
implementation” that arise because so many provisions leave compliance in Microsoft’s sole
discretion; (3) has been subject to widespread condemnation by “third parties [who] contend
that they would be positively injured by the decree,” including SBC; and (4) in view of the
remedies the government said were absolutely essential only two years ago -- after the
District Court’s detailed findings as to monopolization were upheld on appeal -- but which
have now been omitted from the proposed decree, “on its face and even after government

explanation, appears to make a mockery of judicial power.” Microsoft Corp., 56 F.3d at

1462.

For these reasons, SBC submits that the proposed decree should not be entered. The
proposal made by the Litigating States would, if adopted in its entirety, adequately serve the
public interest in SBC’s view. Alternatively, SBC respectfully offers the following detailed
revisions that, if fully incorporated into the proposed settlement, would provide an
appropriate remedy for Microsoft’s adjudicated wrongdoing:

A. Changes Must Be Made to RPFJ § III. A (OEM and Other Licensee
Retaliation)

Sections 8 and 9 of the Litigating States’ proposal provide an adequate remedy
prohibiting retaliation by Microsoft against others. Alternatively, the following revisions

should be made to the proposed settlement:
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§ IILLA

o The retaliation provision should not be limited to OEMs, but should also prohibit
retaliation against any third party that is a licensee or potential licensee of Microsoft
products or services. Given Microsoft’s proven propensity to root out and extinguish
competition wherever it develops, the risk of retaliation could affect many sources of
competitive pressure on Microsoft besides OEMs. One example would be third-party
software system integrators, who pull together products from numerous different
vendors to give customers a software or total computing package that is tailored to
their specific needs.

e The term “retaliation,” which is not defined in the proposed settlement, must be defined
vroadly to include “any threats or any actions that directly or indirectly have an
adverse effect” on OEMs or other licensees. The phrase “by altering Microsoft’s
commercial relations, or by withholding newly introduced forms of non-monetary
Consideration” should be eliminated, because it unnecessarily limits the scope of the
term retaliation. Microsoft’s proven ability to devise new forms of anticompetitive
restraints to meet new competitive threats amply justifies this broad definition.

e The scope of the conduct by OEMs and other licensees which cannot be subject to
retaliation by Microsoft must be broadened. The provision should prohibit adverse
action by Microsoft based on the OEM or other licensee undertaking or
contemplating “any business activity that promotes or distributes software, products
or services that may be competitive with Microsoft products or services.” See Final
Judgment § 3(a)(i)(1). Again the record of Microsoft’s constantly evolving panoply

of anticompetitive actions justifies the broad prohibition to “pry open” the market to
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competition. The burden should be on Microsoft, as the convicted {awbreaker, to
seek an exception to the decree’s prohibitions if it believes there is a reasonable,
procompetitive justification for a particular adverse action.

§8 I11.A.1, III.A.2 and IIL.A.3

e Each of these subsections should be deleted because they limit the scope of the conduct
by OEMs for which Microsotft is prohibited from retaliating.

e The provision in the second half of § III.A addressing license termination should require
that Microsoft show good cause before terminating the license of an OEM or other
licensee, in addition to giving written notice and an opportunity to cure. See
Litigating States’ § 2(a). The provision should also be changed to give the licensee
60 days’ opportunity to cure. Id. The exception allowing Microsoft to terminate an
OEM’s license if it has previously given two or more written notices should be
deleted because it is too easily subject to abuse. All of these changes are necessary to
ensure that Microsoft, given its sorry history of abuse, deals fairly with licensees.

e The exception in § III.A that permits Microsoft to provide “consideration to any OEM
with respect to any Microsoft product or service where that consideration is
commensurate with the absolute level or amount of that OEM’s development,
distribution, promotion or licensing of the Microsoft product or service” should be
deleted. It provides Microsoft the opportunity to provide unlawful incentives to
licensees based on undefined criteria (“absolute level or amount”) that Microsoft

alone determines.
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Proposed Additions to Follow RPF] § IILA

B. A Provision Prohibiting Retaliation By Microsoft Against Any Party Who
Participates In The Litigation Must Be Added

A provision, such as Litigating States’ proposal § 9, should be added following
§ III. A to specifically prohibit Microsoft from retaliating against any individual or entity who
participates or cooperates in any way in any aspect or phase of antitrust litigation involving
Microsoft. Such a provision will ensure that Microsoft does not retaliate against any
individual or entity that has participated thus far, and will afford protection to any individual
or entity that wishes to come forward with complaints against Microsoft based on the consent
decree that is ultimately entered. In view of Microsoft’s continuing dominant position, its
history of retaliation, and the fear it has engendered throughout the marketplace, such a
provision is both necessary and reasonable.

C. A Provision Requiring Microsoft To Port “Office’” To Apple’s Operating
System Must Be Added

Litigating States’ proposal § 14 should be included in the decree to require Microsoft
to continue making and updating a version of its “Office” business productivity suite that can
be ported to the Apple operating system, and to require Microsoft to auction licenses to third
parties to facilitate the creation of versions of Office that port to operating systems other than
Windows. Such a provision is necessary because the Apple Macintosh operating system at
present is the only viable alternative to Windows as an Office platform, but if others develop,
they should have access to this widely-used application software. Such a provision is
justified by the specific findings, affirmed on appeal, that Microsoft used the threat of
dropping support for the Apple version of Office to coerce Apple into using IE as its default

browser.
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D.  Changes Must Be Made To RPFJ § IIL.B (Uniform Licensing)

The subject of uniform licensing is adequately addressed in § 2(a) and § 2(b) of the
Litigating States’ proposal. Alternatively, the RPFJ should be revised as follows:

§ IIL.B

For the reasons discussed in connection with RPFJ § III.A., the provision must apply
not only to Microsoft’s licensing to OEMs, but to all third party licensees.

§ I11.B.2

The proposed decree should allow Microsoft to provide reasonable volume discounts
only if they are based upon an independent determination of the actual volume of shipments.
See p. 102 supra; Litigating States’ § 2(a)(ii).

§ 1I1.B.3 |

This provision and its three subsections should be eliminated. Instead, the provision
shoﬁld include an outright prohibition, such as that included in Final Judgment § 3(a)ii) or
Litigating States’ § 2(a), against Microsoft’s offering market development allowances
("MDASs”) or discounts to OEMs or third party licensees. This loophole allowing MDAs
makes it possible, as a practical matter, for Microsoft to engage in the very discrimination
that the provision is intended to prevent.

Proposed Additions to Follow RPF] § II1.B

E. A Provision Requiring Equal Access to Microsoft Licensing Terms And
Conditions Must Be Added

A provision should be added to the proposed decree that would require that Microsoft
provide OEMs and other licensees with equal access to “licensing terms, discounts, technical,
marketing and sales support, product and technical information, information about future

plans, developer tools or support, hardware certification and permission to display
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trademarks or logos” See Litigating States’ § 2(b); Final Judgment § 3(a)(11). Without this
provision, Microsoft will be able to keep such information secret, which will allow Microsoft
to continue to take advantage of licensees’ ignorance about what terms are available.

F. A Provision Prohibiting Microsoft From Enforcing Agreements That Are
Inconsistent With The RPF]J Must Be Added

A provision should be added that prohibits Microsoft from enforcing any contract
terms or agreements that are inconsistent with the decree. See Litigating States’ § 2(a); Final
Judgment § 3(a)(i1). This prophylactic measure is justified by Microsoft’s proven history of
evasion of antitrust regulation and anticompetitive conduct.

G. Changes Must Be Made to RPFJ § II1.C (Restrictions on OEM
Configuration of PCs)

Section III.C attempts to address Microsoft’s past illegal imposition of restrictions on
OEM configuration of the desktop. These restrictions closed the OEM distribution channel
to non-Microsoft middleware. Because the provision fails to address Microsoft’s
commingling of code, contains no affirmative requirement to offer a stripped-down version
of Windows with a corresponding price reduction, and is riddled with loopholes and
ambiguities that allow Microsoft to override both OEM and end-user choices regarding
competing middleware products, section IIL.C fails to accomplish its goal. To effectively
close these loopholes and reopen the OEM distribution channel in an effort to revive
middleware competition, SBC recommends the following:

The Litigating States’ proposal is adequate to satisfy SBC’s concemns regarding the
effectiveness of OEM configuration options. SBC recommends that the Litigating States’
proposals addressing restrictions on OEM options be adopted to replace section IIL.C of the
proposed settlement. See Litigating States’ §§ 1, 2(c), 3, 8, 10. In the alternative, SBC

recommends the following modifications to the proposed decree:

. MTC-0002941 1_0154




Comments of SBC Communications Inc.

$§ 1I1.C
e Following the words “OEM licensee”, the phrase “or Third Parties” should be added.

“Third Parties” should be defined as “any persons offering to purchase from
Microsoft at least 10,000 licenses of a product or products offered and licensed to
OEMs, including without limitation ISVs, systems integrators, and value-added
resellers.” See Litigating States’ § 22(00). As described in these comments, this
would allow third party software customizers to develop as a competitive force in the
industry, as they may well have absent Microsoft’s illegal conduct.

e Add after the word “alternatives” in the first sentence of the provision “. . ., which are set
forth below, by way of example and not limitation: . . ..” This prevents the list of
items that follows from becoming an exclusive list of the restrictions Microsoft
cannot impose on OEMs. Broad language is necessary so that the remedy can be
adapted to technological changes.

e Added to the list should be an option that states OEMs are free to display alternative non-
Microsoft desktops, provided that an icon or other means of user access is provided to
the Microsoft desktop. This allows OEMs the freedom to offer consumers
completely separate non-Microsoft interfaces without interfering with, changing the
appearance of, or precluding access to, the Microsoft desktop.

§ II.C.1

This subsection is meant to ensure that OEMs are free to install competing
middleware products and services and to place icons and shortcuts to those products on the
desktop. CIS at 30. To fulfill that purpose:

e Eliminate everything after the words “generally displayed.” The exception that follows

those words may be misconstrued as providing Microsoft discretion to prohibit OEMs
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from featuring middleware products as to which Microsoft may not offer a competing
product or a product with the same “functionality.” The deletion of the language
prevents any misunderstanding.

o Section III.C.1 should also make clear that Microsoft may not restrict OEMs from
offering an alternative desktop, provided that an icon linking the user to the Windows
desktop is also displayed. This would expand options for consumers, while at the
same time reducing the burden on OEMs of attempting to conform to Microsoft’s
desktop requirements.

§ II1.C.2

e Related to section III.C.1 is subsection 2, which prevents Microsoft from restricting an
OEM’s ability to distribute and promote non-Microsoft Middleware by displaying
shortcuts on the desktop. However, the provision limits this ability to those
middleware products that do not impair the “functionality” of Windows. At the end
of the provision, the following language should be added: “Whether the functionality
is impaired shall be determined by the Technical Committee upon Microsoft’s written
submission to the Committee as to how the OEM modification impairs the
functionality of the Windows Operating System.” Nowhere in the decree is the term
“functionality” defined. So as not to leave the determination as to whether a change
impairs the “functionality” of Windows in Microsoft’s discretion, either the term
should be defined in the definitions section of the decree, or the aforementioned
language should be added.

§ III.C.3

e Subsection III.C.3 requires Microsoft to permit OEMs to configure the desktop in a

manner that allows non-Microsoft products to launch automatically at the conclusion
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of the first or subsequent boot sequences or upon connection or disconnection from
the Internet. To accomplish this:

o Eliminate everything after “a user interface” and replace it with “that may be seen as
attempting to imitate the trade dress of or otherwise appear identical to the
corresponding Microsoft Middleware Product.” While subsection 3 attempts to
prevent ISVs from palming-off their products as Microsoft products, as currently
written, the provision appears to give Microsoft discretion to decide, in the first
instance, which competitors’ icons and interfaces, and in what form, may be
displayed. The change clarifies the intent.

¢ Asin Section III.C.1 above, this provision contains imprecise language describing when
and whether a Non-Microsoft Middleware Product can launch automatically (“if a
Microsoft Middleware Product that provides similar functionality would otherwise be
launched automatically at that time”) that can be interpreted as allowing Microsoft to
stop OEMs from launching innovative middleware products as to which Microsoft
has not developed a competing product. This language should be deleted both to
avoid any possibility of such an interpretation and also because Microsoft’s business
choices should not determine or in any way limit OEMs’ decision to launch a non-
Microsoft product or service.

e The provision should include the phrase “. . . , application or service (including any
security/ authentication service)” after the first appearance of the term “Non-
Microsoft Middleware”. This would allow ISVs to compete with Microsoft’s new
products and services such as NET and Passport to which Windows XP contains

embedded prompts in the initial boot sequence and on the MSN default homepage.
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As now drafted, the provision can be read as limiting competition only to the
categories of middleware product that existed when the litigation began, i.e., browsers
and media players.

e The settlement should require that, as part of ensuring that a Non-Microsoft Middleware
Product can launch automatically in place of a Microsoft Middleware Product, the
non-Microsoft product will replace the Microsoft product in such cross-dependent
scenarios as when clicking on a URL in Microsoft Word. In the past, regardless of a
user’s selection of default browser, IE would launch in its place when the user
attempted to reach the Internet in this fashion. Microsoft should not be permitted to
automatically invoke its middleware products despite a contrary choice by a
consumer or OEM.

§ III.C.5

In this section concerning an OEM’s freedom to promote a competing IAP, the
settlement must either identify what a “reasonable technical specification” is or otherwise
remove that determination from Microsoft’s sole discretion. Otherwise, Microsoft will be
able to block OEMs from featuring competing 1APs for virtually any reason, or else impose
anticompetitive requirements, such as the use of Microsoft’s proprietary protocols, before a
competing IAP is allowed on the desktop.

Proposed Additions to Follow RPF]J § II1.C

H. A Provision That Prohibits Microsoft From Commingling
Must Be Added

A provision that reads similarly to the Litigating States’ proposed § 1 should be
adopted to prevent Microsoft from repeating the illegal conduct that the Court of Appeals

found it engaged in by commingling the code of its IE browser with the code for its Windows
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operating system. A restriction on the practice of binding middleware to the operating
system is essential to restoring competition by making the OEM distribution channel a viable
option once again for software vendors. See Litigating States’ § 1. Such a provision will
have the salutary collateral effect of preventing the exceptions contained in RPFJ § III.H
from rendering the substance of sections III.C and III.LH meaningless, as well as supporting
innovation. See Shapiro Decl. at 23 (stating that an anti-binding provision in the Final
Judgment, similar to the one proposed here, “strikes an excellent balance between the
consumer benefits that can arise when Microsoft adds functionality to its operating system
and the benefits that consumers enjoy when new and improved software is developed
independently of Microsoft, especially if that software may serve a role in eroding
Microsoft’s monopoly position. By allowing OEMs to choose whether to make Microsoft’s
Middleware Products or rival software directly available to end-users, OEMs will have the
incentive to experiment to best serve consumers’ interest.”).

I. A Provision Determining The Relative Prices Of
Unbundled Versions of Windows Must Be Added

Either as part of the provision dealing with the binding of middleware or elsewhere in
the decree, there must be a provision requiring Microsoft to differentiate its product prices
based on an OEM’s selection of the Microsoft middleware products, if any, that it chooses to
bundle with the Windows operating system. Such a mechanism must ensure that “stripped-
down” versions of Windows cost less than the fully loaded version in a proportion that
properly reflects the value of middleware products not included. Failure to provide a pricing
mechanism, such as those contained in States’ proposal §§ 1 and 3(b), removes any incentive

OEMs have to create software packages composed of competing middleware products.
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Several such mechanisms are possible. The Final Judgment provided that pricing be
guided based on bytes of code. See Final Judgment § 3(g)(ii). SBC believes it would be
preferable to allocate costs between the operating system and the removed middleware based
on measurements of “function point code.” The International Function Point Users Group
Counting Practices Manual is a generally accepted, objective industry standard for measuring
non-multimedia software (which excludes games and training software) and estimating

software costs using an existing code base. See T. Capers Jones, Estimating Software Costs

Function Point Analysis: Measurement Practices for Successful Software Projects (1998);

David Garmus and David Herron, Function Point Analysis: Measurement Practices for

Successful Software Projects, 34-61 (2000). Alternatively, SBC supports the use of a pricing

mechanism based on the fully allocated product development costs for the operating system
product and middleware products in question. See Litigating States’ § 1.

J. A Provision Requiring That Microsoft Continue To Offer
Predecessor Versions Of Windows Must Be Added

SBC recommends adoption of Litigating States’ proposed § 3. Section 3 mandates
that Microsoft continue to license for 5 years its immediate predecessor version of Windows,
at a price no higher than the last price at which the predecessor version was offered. This is a
further means of preventing Microsoft from commingling its middleware products with
Windows without offering OEMs, end-users and third parties the chance to buy a version of
the operating system that is both cheaper and without Microsoft products bound to it. Prior
versions of Windows typically have less Microsoft middleware product bundled with or
bound to the operating system, and rely more heavily on accepted industry standards. As a
result, predecessor versions may be more easily configured to include non-Microsoft

middleware products.
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K. Changes Must Be Made To RPFJ §§ 111D and IILE
(Interoperability Disclosure)

Full interoperability is necessary to prevent Microsoft from perpetuating its monopoly
of the PC operating system market by exercising control over server operating systems and
software, and Internet browsers, and using that control to eliminate the nascent competitive
threats posed by non-Microsoft server operating systems and embedded devices.

e Section 4 of the Litigating States’ proposal achieves full interoperability between (i) a
Windows PC operating system and non-Microsoft Middleware; (ii) a Windows PC
operating system and a non-Microsoft server operating system; (iii) Microsoft
Middleware, including Internet Explorer, and a non-Microsoft server operating
system; and (iv) Microsoft and non-Microsoft server operating systems. Litigating
States’ § 4.

e 7o achieve full interoperability, the disclosure must include “all APIs, communications
interfaces and other technical information related to interoperability.” Litigating
States’ § 4. Only in this way can the “seamless interoperability,” recognized by the
government in the CIS as the operative goal, be achieved. CIS at 38.

e The timing of required disclosure under the proposed settlement is equally deficient,
because it provides Microsoft sufficient flexibility to use the timing of a disclosure to
gain a competitive advantage for its own software. Microsoft should be required to
disclose the technical information related to interoperability in a “timely manner,”
which should be defined as the earliest of the following: (i) when it is disclosed to
Microsoft’s applications developers; (ii) when it is used by Microsoft’s Platform
Software developers; (iii) when it is disclosed to any third party; or (iv) within 90

days of a final release of a new version of Windows, and no less than 5 days after a
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material change 1s made by Microsoft after the most recent beta or release candidate
version. This is the timing provision employed by both the District Court’s Final
Judgment and the Litigating States’ proposal. Final Judgment § 3(b); Litigating
States’ § 22 (pp).

Proposed Additions To Follow RPFJ § IILE

L. A Provision That Requires Mandatory Distribution of Java
Must Be Added

The Litigating States’ proposal properly requires Microsoft to distribute Java, free of
charge, for ten years. Litigating States’ § 13. The copy of Java that is distributed must be “‘a
competitively performing Windows-compatible version of the Java runtime environment
(including the Java virtual machine and class libraries) compliant with the latest Sun
Microsystems Technology Compatibility Kit.” Id. The proposed settlement does not require
Microsoft to distribute a version of Java that is compliant with the latest technology from Sun
Microsystems, and that is fully compatible with the most recent version of Windows. This
requirement is critical to ensure full interoperability between IE and all non-Microsoft server
operating systems, and will also help to erode the applications barrier to entry that shields
Microsoft’s monopoly power.

M. A Provision Prohibiting Interference With Or Degradation Of
Non-Microsoft Middleware Must Be Added

The government’s own expert explained the need for an affirmative prohibition
against such interference by Microsoft as necessary to prevent one of the more insidious
methods of monopoly maintenance:

Microsoft has demonstrated its ability and incentive to hinder the
adoption of rival middleware through a variety of exclusionary tactics
such as it employed against Netscape’s browser. Once Microsoft is

enjoined from employing the tactics it has already used, Microsoft will
have an incentive to switch to new, substitute tactics having the same

- 145 -

MTC-0002941 1_0162



Comments of SBC Communications Inc.

effect. One such tactic is to intentionally degrade the performance of
rival middleware interoperating with Windows.

Shapiro Decl. at 22. The Final Judgment and Litigating States’ proposal explicitly prohibit
Microsoft from knowingly impeding or degrading the performance of non-Microsoft
Middleware on a Windows PC. Final Judgment § 3(c); Litigating States’ § 5.

The Litigating States’ proposal also properly requires that if Microsoft takes any
action that would “interfere with or degrade the performance of non-Microsoft Middleware,”
it must give 60 days advance notice to the affected ISV. Litigating States’ § 5. The proposed
settlement does not contain a knowing interference provision. Since the Court of Appeals
specifically affirmed the findings upon which this remedy was based, the decision to delete it
is difficult to understand. CA at 65-66. To the contrary, the proposed settlement actually
gives Microsoft the incentive to make slight changes to its operating system product, as part
of ‘a “minor upgrade,” that would have the effect of impeding the interoperability of

“non-Microsoft middleware with a Windows PC operating system. See RPFJ §§ III(D), VI(J).
If the change is a part of a “minor upgrade,” Microsoft is not required to disclose the APIs
and other technical information required to ensure full interoperability. Id.

N. A Provision Requiring Microsoft to Comply With Industry Standards
Must Be Added

To create a level playing field and foster competition, a provision must be added to
ensure that open or industry standards continue to be promoted and used by Microsoft as part
of the Windows PC operating system environment. An industry standard is any technical
standard that has been approved by (or has been submitted to and is under consideration by)
any independent, publicly recognized organization or group that sets standards. If Microsoft
can replace an open industry standard with its own proprietary codes, it will prevent full

interoperability and thus reinforce the applications barrier to entry.
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As a result of Microsoft’s monopoly power in the PC operating system market, it 1s
able now, and in the foreseeable future, to depart from industry-recognized standards for its
own competitive advantage. This is accomplished in two ways. First, Microsoft has in the
past made subtle, undisclosed changes to a number of recognized industry standards that are
used to execute functions by the Windows operating system. Even a small modification can
severely impede the ability of a competing operating system or middleware product from
interoperating with a Windows operating system product.”” Second, any new or modified
standards implemented by Microsoft become, as a practical matter, an industry standard
within a very short period of time because of the high percentage of Windows users.

Microsoft’s Brad Silverberg explained this Microsoft strategy in the context of a
previous standards battle with Novell’s Netware:

It seems very clear to me that if you are currently on the losing end of
a standard battle, your strategy needs to be: (a) adopt the standard so
you don’t force customers to choose between you and the standard,
(b) bootstrap that so you have a reasonable installed base, (c) begin to

change the standard on top of it to get people dependent on “you.”
Once people are dependent on you, ... you “start to turn the crank.”

Henderson Decl. { 35 (internal citations omitted).
To ensure that Microsoft’s practices are changed and to ensure full interoperability,
the settlement must include a provision that requires:

(1) that Microsoft continue to use and promote all open or industry-
recognized standards;

35 For example, if Microsoft made subtle changes to the industry-recognized audio Codec standard,

applications that used audio features, such as Real Player, would not be able to interoperate with a
Windows PC operating system. If Real Player continued to employ the industry-standard Codec in its
program, Windows PC users would be able to download that Codec to their Windows operating system,
but would face the very real possibility that the program would not function with their Windows PC
operating system as well as the competing Microsoft product, Media Player, which would, of course, be
designed to run with Microsoft’s modified Codec.
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(i)  that Microsoft not alter or modify an industry standard in any way,
except to the extent that such modification is compliant with, and

approved by, an independent, internationally recognized industry
standards organization;

(iii)  that Microsoft disclose any change it implements to an open or
industry-recognized standard, in a “timely manner,” as that phrase is
defined in the Litigating States’ Proposal § 22 (pp);

(iv)  that Microsoft assist any other software provider to achieve
interoperability with any protocol Microsoft uses in any such situation
in which Microsoft is the holder of the reference protocol
implementation; and

%) that Microsoft work with all other holders of reference protocols to
achieve and ensure interoperability with any protocol Microsoft uses,
in any situation in which Microsoft is not the holder of the reference
protocol implementation.

There are over 300 separate standards used by any PC operating system to function
within a local area network or on the internet. The following protocol families are among
those that are particularly important to Internet-based computing: (1) the TCP/IP protocol
family, which is universally used to transmit data and services on the Internet; (2) the H.323
protocol family as defined by the ITU, which supports video and voice communications and
is often referred to as a Voice over IP (VoIP) protocol; (3) the SIP protocol family, which
supports video and voice communications, as well as instant messaging; and (4) the
HTML/HTTP protocol family, as defined by the World Wide Web Consortium (W3C),

which supports web browser and server protocols.

0. A Provision Requiring Open-Source Licensing for
Internet Explorer Must Be Added

Microsoft’s control of IE is an integral part of the anticompetitive conduct that has
maintained Microsoft’s monopoly over the PC operating system market. As the Litigating

States propose, to remedy these anticompetitive acts and prevent recurrence, the source code
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for IE must be disclosed on a royalty-free and non-discriminatory basis. See Litigating
States’ § 12.

P. Changes Must Be Made To RPF] § IIL.F (Retaliation Against Any Third
Party)

Sections 8 and 9 of the Litigating States’ proposal adequately address retaliation
issues. Alternatively, the following revisions should be made in the RPFJ:

§ IILF.1

e The retaliation provision must be revised to prohibit retaliation not only against the
limited category of ISVs and IHVs, but against any third party. For the reasons
discussed in connection with Section III.A above, the continually evolving nature of
computer and software technology and business practices means that, as a practical
matter, new threats to Microsoft’s operating system monopoly could come from as-
vet unidentified entities. In light of Microsoft’s record of past retaliatory conduct,
and the durability of its monopoly power, such “nascent” threats must be protected
wherever and however they emerge.

e The term “retaliation” must to be defined broadly to include “any threats or any actions
that directly or indirectly have an adverse effect” on third parties. See discussion of
RPFJ § II1.A supra.

o The scope of conduct by third parties for which Microsoft may not retaliate must be
broadened. The provision should prohibit adverse action by Microsoft based
“directly or indirectly on any actual or contemplated action” by the protected party.
See discussion of RPFJ III. A supra.

e The ban on retaliation should be based on any action or contemplated action by a third
party “to develop, use, distribute, promote, or support any non-Microsoft product or
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service.” See Litigating States’” § 8. The proposed settlement prohibits retaliation
based on a party’s “developing, using, distributing, promoting or supporting any
software that competes with Microsoft Platform Software or any software that runs on
any software that competes with Microsoft Platform Software.” Based on the
inherent problems with the definition of Microsoft Platform Software, this limitation
narrows the types of products within its scope. For example, it would be permissible
for Microsoft to retaliate for a party’s distribution or use of an application that
competes with Office, because Office is not “Microsoft Platform Software.”

§ IIL.F.2

e At aminimum, the exception in this provision must be deleted. It would allow Microsoft
to enter agreements that limit an ISV’s ability to develop, promote or distribute
competing software, “if those limitations are reasonably necessary and of reasonable
scope and duration in relation to a bona fide contractual obligation of the ISV to use,
distribute or promote any Microsoft software.” RPFJ § III.F.2. This creates a
loophole for Microsoft to restrict an ISV’s ability to develop products that compete
with Microsoft products. Given its proven history of anticompetitive conduct,
Microsoft should not be entitled to an automatic opportunity to use its market power
to obtain even “reasonable” exclusive dealing agreements. If Microsoft and an ISV
believe a particular agreement has procompetitive justification, they can seek prior
approval from the government. In the alternative, this entire provision may be
deleted if a provision as discussed in § V.Q below is added. See also Litigating

States’ § 11; Final Judgment § 3(h).
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§ IIL.LF.3

¢ This broad savings clause, which provides that Microsoft is not prohibited from enforcing
agreements with any ISV or IHV, or any intellectual property right, that is not
inconsistent with the proposed settlement, should be removed. It is unnecessary and
vague, and invites further litigation. Given the overwhelming record of Microsoft’s
anticompetitive conduct, the burden should not be placed on the government or a
third party to prove that Microsoft did something “inconsistent” with the decree.

Proposed Additions to Follow RPFJ § IILF

Q. A Provision Prohibiting Microsoft From Entering Agreements That
Limit Competition Must Be Added

A provision should be added, such as Litigating States’ proposal § 11, prohibiting
Microsoft from offering consideration to any competitor in exchange for the competitor’s
agreeing to refrain from developing or distributing any product or service that competes with
any Windows Operating System or Middleware Product. See also Final Judgment § 3(h).
Such a provision is necessary to prevent Microsoft from seeking anticompetitive contracts
that divide markets or otherwise limit competition, regardless of whether the “terms” are
reasonable. See discussion of RPFJ § III.F.2 supra.

R. Changes Must Be Made To RPFJ § I11.G (Ban on Exclusive Dealing)

SBC believes that Section 6 of the Litigating States’ proposal is consistent with the
public interest on the issue of exclusive dealing. Alternatively, the following changes should
be made in the RPFI:

§ I11.G.1
e The provision governing exclusive dealing must be extended to third parties. See

Litigating States’ § 6; Final Judgment § 3(e). The government previously
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acknowledged that a general ban is necessary because it is too difficult to predict
which entities Microsoft might seek to tie up in exclusive arrangements over the next
several years. See Shapiro Decl. at 19.

e Microsoft should be prohibited from granting consideration to any third party that agrees
to “restrict its development, production, distribution, promotion or use of, or payment
for, any non-Microsoft product or service; distribute, promote or use any Microsoft
product or service exclusively or in a minimum percentage; or interfere or degrade
the performance of any non-Microsoft product or service.” See Litigating States’ § 6;
Final Judgment § 3(e). The proposed settlement would prohibit only agreements that
grant consideration for the entity to agree to distribute, promote or use Microsoft
Platform Software exclusively or in a fixed percentage. The settlement terms do not
prohibit restricting the development or use of non-Microsoft products or services and
interfering or degrading the performance of non-Microsoft products or services. Yet
such conduct is blatantly anticompetitive and entirely consistent with Microsoft’s
record of proven illegal conduct.

¢ The exception allowing exclusive or fixed percentage arrangements if Microsoft obtains a
representation that it is “commercially practicable” for the entity to provide equal or
greater distribution of a competing product, should be eliminated. This loophole
permits Microsoft to demand parity with any product that it considers a competitor in
an agreement with a third party that promotes or distributes a competing product. As
a proven monopolist, Microsoft should not be given what is effectively an affirmative
right to demand that others carry its products. The opportunities for coercion are far

too great.
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$1L.G2

e The proposed settlement must be changed to prohibit Microsoft from entering into
agreements with JAPs and ICPs that condition their placement on the Windows
desktop on their agreement “to distribute, promote or use any Microsoft product or
service.” See Litigating States’ § 6(e); Final Judgment § 3(e)(iv). The proposed
settlement only prohibits agreements that condition placement of the IAP or ICP on
the Windows desktop upon the IAP or ICP’s refraining from promoting or using
software that competes with Microsoft Middleware. This creates a loophole
permitting Microsoft to condition desktop placement on the IAP or ICP agreeing to
distribute, promote or use other Microsoft products or services exclusively. Given
Microsoft’s proven history of anticompetitive exclusionary conduct, it should be
barred from any kind of exclusive dealing arrangement.

> The provision that permits exclusive dealing arrangements for joint ventures, joint
developments or joint services arrangements should be deleted. It would permit
Microsoft to avoid the general prohibitions on exclusive dealing, which are essential
to restoring competition, merely by restructuring prohibited agreements as “joint
ventures.” Once again, if Microsoft believes it has a legitimate, procompetitive basis
to enter into a true joint venture agreement, it can seek authorization to do so.

e The provision that excludes licensed-in intellectual property should be deleted. Like the
“joint venture” loophole, it would allow Microsoft to evade the exclusive dealing ban

by including in an agreement, licensed-in intellectual property of nominal value.
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C. Changes Must Be Made To RPFJ § HLH (OEM/End User Control of the
Desktop)

Section III.H focuses on OEMs’ ability to offer and promote and end-users’ ability to
choose competing middleware products. Yet the provision undermines this purpose in
several ways, including: (1) preventing either OEMs or end-users from removing Microsoft
products from the operating system; (2) permitting Microsoft to override or alter OEM and
end-user choices of competing middleware products; and (3) delaying the implementation of
the provision to such an extent as to render it meaningless for a fifth of the lifespan of the
decree. To remedy these flaws, the following changes are suggested:

§ IILLH

e The first sentence, which delays the applicability of the section for the earlier of 12
months after submission of the settlement to the Court or the release of the first
service pack for Windows XP, should be revised to delete the introductory phrase.
Microsoft should be required immediately to implement the changes necessary to
comply with the OEM/end-user control provisions. This would also maximize the
amount of time the provision is in force before the relief expires.

e The last sentence of this section, which follows the “Notwithstanding” clause, should also
be eliminated. All Microsoft Middleware Products should be required to comply
with the substantive provisions of sections III.C and IILLH. There is no justification
for a temporal cut-off point of any kind (such as seven months prior to the last beta
test of an operating system release, contained here) for new products, which should

be developed with a focus on meeting, not evading, the requirements of the relief.
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§ IILH.1

e Subsection 1 allows OEMs and end-users to enable or disable the automatic invocation of
a Microsoft middleware product or to remove the icon for that product. A subsection
(c) should be added that allows end-users and OEMs to add or remove any Microsoft
Middleware Product from the operating system, not just the icon for that product.
The additional language will eliminate the problem of automatic invocation of
Microsoft middleware under certain circumstances and open up hard drive space to
add additional programs. This provision will only be effective, however, if there is a
prohibition against the binding of middleware to the operating system.

§ IIL.H.3

e The CIS states that section III.LH.3 prevents automatic alteration of an OEM configuration
(CIS at 48), but subsection III.H.3(b) undercuts this commitment. It would permit
Microsoft to prompt an end-user to “sweep the desktop” of all selected icons and
middleware choices 14 days after the initial boot-up of the computer and thereafter.
Because of the possibility of consumer contusion, this has the potential to undo the
very OEM and end-user control Section III.H is intended to allow. Subsection (b)
therefore should be eliminated. There is no need for Microsoft ever to seek end-user
confirmation that he or she wants to reverse an OEM configuration that includes
competing products, or ever to prompt .fhe end-user to “sweep away” all previous
non-Microsoft product choices.

The “Notwithstanding” Clauses In This Provision Must Be Deleted

The “Notwithstanding” clauses at the end of section IIL.H allow Microsoft to
disregard OEM and consumer choice whenever Microsoft decides that its products must be

invoked to operate with its servers or when the Non-Microsoft Middleware Product fails to
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implement a “reasonable technical specification” (a term that is left to Microsoft to define).
The clauses should be eliminated in their entirety. The exceptions contained in these clauses
are so broad that they threaten to render the substance of section III.LH meaningless by
permitting Microsoft to override an OEM’s or end-user’s middleware default choice at will.

T. Changes Must Be Made To RPF] § IIL.I (Mandatory Licensing)

The proposed settlement allows Microsoft to charge a royalty for the required license
of technical information concerning interoperability, and to obtain a cross-license to the
licensee’s technical information used to interoperate with a Windows PC operating system or
Microsoft Middleware. As the government recognized in the earlier remedy proceedings,
royalty and cross-licensing requirements are anticompetitive. Final Judgment § 3(i); see also
Gov’t D.Ct. Sum. Resp. at 14. As the Litigating States have proposed, Microsoft should be
required to license the necessary technical information on a royalty-free basis, and without
the cight to a cross-license from the licensee. Litigating States’ § 15.

U. Changes Must Be Made To RPFJ § II1.J (Limitations on Mandatory
Licensing)

Section II1.J of the proposed settlement is a loophole and must be deleted. All APIs,
communications interfaces and technical information that must be disclosed to ensure
interoperability serve, at least in part, an authentication or encryption function related to the
security of the operating system. Microsoft should not be given an excuse to withhold
disclosure of crucial technical information for potentially anticompetitive purposes. Neither

the Final Judgment nor the Litigating States’ proposal contains a similar provision.

- 156 -
MTC-00029411_0173

S ——— J— S—



Comments of SBC Communications Inc.

V. Changes Must Be Made To RPFJ §§ IV And V (Compliance And
Enforcement)

In contrast to the proposed settlement, certain aspects of the Litigating States’
proposal would be far more effective in ensuring that the intent and spirit of the final relief
entered in this action be effectively enforced:

e As mandated by the Antitrust Division Manual and conceded by the government as being
“customary in antitrust actions” (Gov’t D.Ct. Sum. Resp. at 20), the final decree
should remain in effect for ten years, not five, as prescribed by RPFJ § V. See
Litigating States’ § 21(b); Final Judgment § 6(c).

e Pursuant to Rule 53 of the Federal Rules of Civil Procedure, the Court should appoint a
Special Master, who would be in a position to immediately report violations directly
to the Court and also periodically report to the Court regarding Microsoft’s
compliance with its obligations, instead of the Technical Committee prescribed by the
proposed decree. See Litigating States’ § 18.

¢ Any decree should set forth specific sanctions for different levels of violations and
impose a strict, rapid, no-nonsense timetable for the formal resolution of all
complaints about Microsoft’s conduct. See Litigating States’ § 18(f).

e A critical deficiency in the proposed settlement is the lack of a requirement that anyone at
Microsoft, including its designated Internal Compliance Officer, certify periodically
to the Court that Microsoft is in compliance with its obligations. Indeed, no one is in
a better position than Microsoft to know whether it is in compliance. For these
reasons, the Court should require that any decree include a self-reporting requirement,

providing that a senior executive of Microsoft certify periodically under oath to the
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Court that Microsoft is in compliance with its obligations. Such a provision would
further ensure that Microsoft takes its obligations seriously.

e Instead of limiting training in the decree to officers and directors (RPFJ § IV.C.3.a), the
provision must require officers, directors and all other employees that are in positions
that enable them to initiate or implement anticompetitive conduct to read, understand
and comply with the decree, as is customary in antitrust consent decrees. See
Litigating States’ § 17(c); Final Judgment § 4(e).

Ww. Changes Must Be Made To RPF]J § VI (Definitions)

The way the proposed settlement defines key terms significantly restricts, and in
many instances eliminates, the effect of the proposed settlement’s substantive provisions.
SBC generally recommends the adoption of the definitions contained in the Litigating States”
proposal § 22. Some of the problems posed by the proposed settlement’s definitions relating
to middleware are as follows:

e The definition of “Microsoft Middleware” in section VI.J must be eliminated. The term
is defined in so restrictive a way that it would exclude, among other things, any
middleware which is bound to the operating system or as to which Microsoft has not
sought trademark protection. It should be replaced with a straightforward definition
that applies to middleware irrespective of whether it is Microsoft or non-Microsoft
middleware, such as the definition of Middleware contained in the Final Judgment
§ 7(q). See also Litigating States’ § 22(w).

e The proposed settlement’s definition in section VLK of “Microsoft Middleware Product”
limits what are considered Microsoft middleware products to specific categories of

products. It should be replaced by Litigating States’ proposal § 22(x), which is both a
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broader and more accurate description of a Microsoft Middleware Product, as it
accounts for both middleware products currently in existence and products that will
be developed in the future.

e Subsection (ii) of the definition of “Non-Microsoft Middleware Product” requires that
one million copies of the product be distributed in the previous year for the product to
be considered a competing middleware product. See RPFJ § VI.N. This definitional
limitation excludes new competing products from a number of the proposed
settlement’s protections, including those relating to the important OEM distribution
channel.

e The last sentence of the definition of “Windows Operating System Product” grants
Microsoft “sole discretion” to determine what constitutes a Windows Operating
System Product, and should be deleted. See RPFJ § VI.U. The definition should be
objective and should roughly correspond to the definition of “Operating System
Product” in the Final Judgment § 7(v). The definition of “Windows Operating
System Product” should also include prior versions of Windows, including Windows
95 and Windows 98, as well as versions of Microsoft’s operating system developed

for non-PC products, such as Windows CE. See Litigating States’ § 22(rr).
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VI. CONCLUSION

For the reasons stated herein, the proposed settlement with Microsoft is contrary to

the public interest and should be substantially modified or rejected entirely.
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